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ADOPTION. 

Dispensing with consent to order; ‘‘ consent .. . unreasonably withheld ”’ ; 
matters to be considered; attitude and wishes of dissenting parent ; 
relevancy of child’s welfare; Adoption Act, 1950 (14 Geo. 6, c. 26), 
s. 3 (1) (c).—In determining whether the consent of a parent to the 
adoption of his child had been unreasonably withheld, within the 
meaning of s. 3 (1) (c) of the Adoption Act, 1950, the test is not the 
welfare of the child, but the attitude of the parent, i.e., whether he is 
unreasonable as a parent, in withholding his consent. If a parent 
has an honest desire to keep his child, and can contribute to his 
upkeep, he cannot be said to be withholding his consent unreasonably, 
notwithstanding that he has no home immediately available for the 
child. (Hitchcock v. W. B. and Others. Q.B.D.) ... ; ans 
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AGRICULTURE. 

Order by Minister terminating owner's occupation of land; “land” 
dwelling-house and building included; Agriculture Act, 1947 (10 & 11 
Geo. 6, c. 48), s. 17 (1) (6).—By s. 109 (2) of the Agriculture Act, 1947, 
“* agricultural unit’ means land which is occupied as a unit for 
agricultural purposes including—(a) any dwelling-house or other 
building occupied by the same person for the purpose of farming 
the land...’ An order made by the Minister of Agriculture and 
Fisheries under s. 17 (1) (6) of the Act requiring “‘ the occupation 
of land" to be surrendered by the owner and occupier applies to a 
dwelling-house or other building included in the land unless such is 
specifically excluded. (Hasell v. McAulay. Q.B.D.) ‘ 


ALIENS. 

Deportation ; order that alien “shall be deported” ; validity ; Aliens 
Order, 1920 (S.R. & O., 1920, No. 448), art. 12 (1).—Under the 
Aliens Order, 1920, art. 12 (1), the Home Secretary has power to 
make an order compelling an alien to leave the United Kingdom, as 
distinguished from requesting him to do so. There is no provision 
in the order of 1920 that before a compulsory order is made against 
an alien he must first be given the opportunity of leaving, and no 
special form of deportation order is provided. R.v. Home Secretary. 
Ex parte Chateau Thierry (Duke) (81 J.P. 125), applied. (R. v. 
Governor of Brixton Prison and Another. Ez parte Pawel Sliwa 


ASSAULT. 

Assault on county court bailiff serving default summons; “ execution 
under process of court of justice”; Offences against the Person 
Act, 1861 (24 and 25 Vict., c. 100), s. 46; County Courts Act, 1934 
(24 and 25 Geo. 5, c. 53), s. 31.—The applicant, a county court 
bailiff, preferred an information under s. 42 of the Offences against 
the Person Act, 1861, against the respondent for an assault alleged 
to have taken place when the applicant was endeavouring to serve 
a default summons on the respondent. It was contended on behalf 
of the respondent at the hearing that, as the alleged assault was one 
in which a question arose as to an “ execution under the process of 
[a] court of justice ’’, the jurisdiction of the justices was ousted by 
s. 46 of the Act of 1861 and also that the case was taken out of s. 42 
by s. 31 of the County Courts Act, 1934, which prescribes a penalty for 
assaulting officers of the county court. The justices held that they 
had no jurisdiction to hear the information :—Held, that the service 
of the summons was not an “execution under the process of [a] 
court of justice ’ within the meaning of s. 46 of the Act of 1861 and 
so the jurisdiction of the justices was not ousted by that section, 
nor was the effect of s. 31 of the Act of 1934, by implication, to take 
the information out of the scope of s. 42 of the Act of 1861, and, 
therefore, mandamus must issue directing the justices to hear and 
determine the information. R. v. Briggs (1883) (47 J.P. 615), 
applied. Per curiam, where, on the hearing of an information 
charging an assault, any question arises as to the title to any lands, 
tenements, or hereditaments, or any interest therein or accruing 
therefrom, or as ‘to any bankruptcy or insolvency, or as to any 
execution under the process of a court, or if, under a charge under the 
Larceny Act, 1916, a claim of right arises, justices should not dismiss 
the information, but should take depositions and, if they find that a 
prima facie case is made out, should commit the defendant for trial. 
(R. v. Holdsworthy Justices and Another. Ez parte Edwards. K.B.D.) 
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B 
BASTARDY. 


1. Child born abroad; mother then domiciled abroad; mother subse- 
quently resident in England putative father Englishman domiciled 
in England; jurisdiction to issue summons; Bastardy Laws Amend- 
mient Act, 1872 (35 and 36 Vict., c. 65), s. 3; Maintenance Orders 
Act, 1950 (14 Geo. 6, c. 37), 8. 27 (2).—On July 15, 1950, the applicant 
a British woman, then domiciled in Gibraltar, gave birth in Gibraltar 
to a bastard child. She subsequently came to reside in England, and 
on January 25, 1952, she applied to a metropolitan magistrate to 
issue a summons under s. 3 of the Bastardy Laws Amendment Act, 
1872, for an affiliation order against the putative father, an English- 
man domiciled in England. The magistrate held that he had no 
jurisdiction to issue the summons. On a motion by the applicant 
for an order of mandamus against the magistrate:—Held, that 
s. 27 (2) of the Maintenance Orders Act, 1950, had not altered the 
established law that bastardy proceedings could not be brought in 
England in the case of a child born abroad to a mother who, at the 
time of the birth was domiciled abroad, and, therefore, the magistrate 
was right in refusing to issue the summons. R. v. Blane (1849) 
(13 J.P. 825) and Tetau v. O'Dea (1950) (114 J.P. 499), applied. 
(R. v. Clyde Wilson, Esq. (Metropolitan Magistrate). Ex parte 
Pereira. Q.B.D.)... ws a - ous ce ie eee 


Svidence; corroboration; proof by complainant of handwriting of 
letter alleged to be written by putative father; Bastardy Laws 
Amendment Act, 1872 (35 and 36 Vict., c. 65), s. 4.—-At the hearing 
of a summons in bastardy proceedings the complainant having 
given evidence that the respondent was the father of the child, sought 
to rely, as the corroboration of her evidence required by the Bastardy 
Laws Amendment Act, 1872, s. 4, on a letter which she swore was in 
the handwriting of the respondent and which, if it had been written 
by him, constituted an admission by him of his paternity :—Held, the 
complainant was a competent witness to prove that the letter was in 
the handwriting of the respondent, and, if her evidence were accepted, 
the statements contained in it became corroboration in a material 
particular, within s. 4 of her evidence that the respondent was the 
father of the child. Johnson v. Pritchard — al J.P. Jo. 754), 
overruled. (Jeffery v. Johnson. C.A.) . - jin 


‘Single woman”; bastard child born to married woman; divorce 
and subsequent marriage with father; woman now living apart from 
present husband; bastardy summons by woman against present 
husband; Bastardy Laws Amendment Act, 1872 (35 and 36 Vict., 
c. 65), s. 3.—On April 21, 1948, a woman, who was then married to 
F.M., gave birth to a bastard child of which W.M. was the father. 
The woman subsequently obtained a decree of divorce from F.M., and 
on August 21, 1948, she married W.M., with whom she lived until 
July 25, 1951, when she left him with the intention of not returning. 
On November 7, 1951, a summons by her against W.M. alleging 
desertion was dismissed. On May 14, 1952, she preferred a bastardy 
summons against her husband, W.M., which was dismissed by the 
justices on the ground that she was not a “single woman ” within 
the meaning of s. 3 of the Bastardy Laws Amendment Act, 1872:— 
Held, that, although for some purposes a married woman living 
apart from her husband may be treated as a “ single woman ” within 
the meaning of s. 3 of the Act of 1872 quoad a third party, a wife 
living apart from her husband cannot be a “ single woman "’ quoad 
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BastarRpy—continued 
her own husband, particularly when she has refused to return to him. 
The decision of the justices was, therefore, right. (Mooney v. 
Mooney. Q.B.D.)... — me = ath wie ste 


BUILDING. 

Building control; architect's fees; inclusion in amount authorized by 
licence; work in excess of licensed amount; recovery by architect 
of fees; Defence (General) Regulations, 1939 (S.R. & O., 1939, 
No. 927), reg. 56a, (4), (6).—Services as an architect are not “ services 
used for the purpose of a building operation ” within the meaning 
of the Defence (General) Regulations, reg. 56a, and, therefore, fees 
payable to architects or other professional persons in connexion with 
building operations are not to be included in the amount of expendi- 
ture permitted by the building licence. The plaintiff, an architect, 
claimed from the defendant, the owner of a social club, professional 
charges amounting to £48 10s. in connexion with building work 
done on the club premises. A building licence permitting an expendi- 
ture of £525 was obtained, but work exceeding that sum was carried 
out. At the date of the issue of the plaint the defendant had spent 
£482. It was contended for the defendant (i) that, by virtue of 
the Defence Regulations, 1939, reg. 56a (4), architects’ fees formed 
part of the amount permitted by the licence to be spent on building 
work and that any exceeding of the amount allowed by the licence 
made the whole contract illegal and the fees irrecoverable, and 
(ii) that an architect who supervised the carrying out of an illegal 
building contract committed an offence under para. 6 of reg. 56a, 
and, therefore, could not recover his fees.—Held, even assuming 
that the licenced amount included the plaintiff's fees, at the date of 
the issue of the plaint payment of the amount claimed, added to the 
sums already paid, would not have caused the amount limited by 
the licence to be exceeded ; illegality only attached to the excess 
over the licensed amount, and a contract was only illegal in so far 
as it involved a claim for payment of a sum larger than that for 
which the licence was granted; and, therefore, when the plaintiff 
issued his plaint he had a cause of action, was not a party to an illegal 
contract, and was entitled to the sum claimed. Dennis & Co., Ltd. 
v. Munn ({1949] 1 All E.R. 616), applied. (Young v. Buckles. C.A.) 


Cc 





COMPULSORY PURCHASE. 


1. Building land; compulsory purchase by Central Land Board; power 
of board to acquire land for disposal for permitted development; 
planning permission granted by local authority to prospective lessee ; 
owner unwilling to sell at existing use value; Town and Country 
Planning Act, 1947 (10 and 11 Geo. 6, c. 51), s. 43 (1).—The appel- 
lants, who were the owners of a plot of land, offered to grant to R., 
who wished to build a house on it, a three hundred years’ lease 
thereof at an annual rent which exceeded the existing use value of the 
plot and to assign to him the benefit of the appellants’ claim for 
compensation for loss of development rights under the Town and 
Country Planning Act, 1947, R. to pay the development charge 
under the Act. Permission to build the house was granted to R. 
by the local authority. On a request by R. that a compulsory 
purchase order should be made for his benefit because the appellant 
did not propose to lease the land at the existing use value, the Central 
Land Board wrote to the appellants asking them whether they 
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would be prepared to adopt one of three methods of disposing of 
the land. The methods, which the board considered fair to buyers 
who wanted a house immediately, were set out in a document entitled 
‘House 1"’, and were: (i) to sell the land at existing use value, 
the buyer paying development charge, (ii) the seller to pay the 
development charge, and then to sell the land at a fair price, 
including the development charge; or (iii) the seller to pay the 
development charge, erect the house and then sell the house and land 
at a fair price, including the development charge. The appellants 
refused to adopt any of these methods, and the board then tried to 
negotiate with them a purchase by agreement. The existing use 
value of the land was £35, but the appellants would only agree to 
sell it at £462 (its probable value if it were developed). As they 
were unable to acquire the land by agreement on what they con- 
sidered to be reasonable terms, the board resolved to acquire it com- 
pulsorily, and on June 22, 1949, an order to that effect was made 
under s. 43 (2) of the Act of 1947 and was confirmed by the Minister 
of Town and Country Planning on December 3, 1949. On an 
application to the court by the appellants for an order that the 
compulsory purchase order and the Minister’s confirmation order 
be quashed, the appellants contended (inter alia) that the functions 
of the board were limited to the assessment and collection of develop- 
ment charges and did not extend to the acquisition of land for the 
purpose of development, and, further, that the action of the board 
prevented the assignment by the appellants under s. 64 (2) of their 
right to receive compensation, and, therefore, the order was invalid 
as it was made for a purpose not authorized by s. 43 (1) :—Held, on 
the true construction of s. 43 (1) of the Act of 1947, the purpose 
referred to in the second part of the subsection introduced by the 
words “‘in particular” was a “ purpose connected with the per- 
formance of [the board’s}] functions” within the meaning of the 
first part of the subsection, and, therefore,the board, in acquiring 
the land compulsorily for the purpose of disposing of it to R. for 
development, were acting within their powers, even though by so 
doing they were limitingthe appellants’ right of assignment under 
s. 64 (2) of the Act. Decision of Court or AppeaLt (1951) (115 
J.P. 309), affirmed. (Earl Fitzwilliam’s Wentworth Estates Co. 
v. Minister of Housing and Local Government and Another. H.L.) 


2. Land the property of local authority; special Parliamentary pro- 


cedure; material date of ownership by local authority; acquisition of 
Land (Authorisation Procedure) Act, 1946 (9 and 10 Geo. 6, c. 49), 
sch. I, Part III, para. 9.—On January 21, 1949, a borough council 
made an order for the compulsory purchase of 123 acres of land for 
use as a cemetery. On February 22, 1949, within the time specified 
for objections, objection to the order was made by the county council 
within whose area the land in question was. The borough council 
submitted the order to the Minister of Health for confirmation in 
accordance with the provisions of s. 1 (1) of, and sch. I, para. 1, to, 
the Acquisition of Land (Authorisation Procedure) Act, 1946, and the 
Minister, in view of the objection, ordered an inquiry to be held. On 
November 7, 1949, two days before the inquiry began, the county 
council purchased by agreement with the owner the land comprised 
in the order. On April 18, 1950, the Minister confirmed the order. 
On an application by the county council to quash the order, on the 
ground that, as the order authorized the purchase of land which was 
the property of a local authority, under para. 9 of sch. I to the Act 


Vol. 


PAGE 
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it was subject to special Parliamentary procedure:—dHeld, for a 
case to fall within para. 9 the land must be the property of the 
local authority (per SomERVELL, L.J.) at the time when the authority 
made an objection to the order under para. 3 (1) of the schedule, or 
(per Jenkins, L.J.) on the day immediately following the expiration 
of the period within which objections must be made. On neither 
of those dates were the county council the owners of the land, and, 
therefore, the order by the borough council was not subject to 
special Parliamentary procedure, and the Minister had jurisdiction 
to confirm it. Marriott v. Minister of Health (1936) (100 J.P. 432), 
distinguished. Decision of Ormerop, J. ({1951] 2 All E.R. 732), 
reversed. (Middlesex County Council v. Minister of Local Govern. 
ment and Planning and Another. C.A.) oi 


CRIMINAL LAW. 

1. Demanding money with menaces; attempt; Larceny Act, 1916 (6 and 
7 Geo. 5, c. 50), s. 30.—The appellant was indicted for demanding 
money with menaces, contrary to s. 30 of the Larceny Act, 1916. 
It was proved that he met one F, in the street and offered to show 
him his way, and then said to F.: “‘ I want some money, and, if not, 
you've had it,” but when F. squared up to him, the appellant went 
away and made no attempt to follow him. The judge directed the 
jury that on the evidence it would be possible for them, if they 
thought proper, to convict the appellant of an attempt to demand 
money with menaces. The jury found the appellant guilty of 
attempted robbery :—Held, that, in view of the direction of the 
judge, the verdict should be treated as one of attempting to demand 
money with menaces, but that no such offence existed in law as there 
must have been either a demand or not; in view of the direction and 
the verdict, the court could not exercise its powers under s. 5 (2) of the 
Criminal Appeal Act, 1907, of substituting a verdict of guilty of 
another offence; and, therefore, the conviction must be quashed. 


(R. v. Moran. C.C.A.) 


2. Evidence; admissibility; hearsay; evidence of identification; part 
of res gestae.—On a charge of maliciously and with intent to defraud 
setting fire to a shop, evidence for the prosecution was given by a 
police-constable, who stated that, after hearing a shout of “ Fire”, 
he heard a woman’s voice shouting: “‘ Your place burning and 
you going away from the fire ’, and immediately afterwards he saw 
a car being driven away by a man resembling the appellant. The 
place where the police-constable was standing was more than a 
furlong from the site of the fire and the incident took place about 
twenty-six minutes after the fire had started :—Held, to form part 
of the res gestae it was essential that words sought to be proved by 
hearsay evidence should be, if not absolutely contemporaneous with 
the action or event, at least so closely associated with it in time, 
place, and circumstances, that they were part of the thing being 
done and so an item or part of the real evidence and not merely a 
reported statement; where, as here, the words were sought to be 
proved for identification purposes, the event with which the words 
should be associated was the commission of the crime itself; and 
in the circumstances of the present case the evidence of the police- 
constable was inadmissible. (Teper v. Reginam. Privy Council) ... 
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3. Evidence; character of prisoner; question on behalf of one prisoner 
involving character of another; application for separate trials.— 
A., B. and C. were indicted on a charge of conspiracy to evade customs 
duties. B.'s defence was that he was not concerned in the illegal 
acts, but that C. had masqueraded as him and used his office for the 
commission of the crimes. A witness for the Crown was asked in 
cross-examination by B.'s counsel whether C. was not in prison at a 
time when there had been a cessation of the crimes. C.’s counsel 
objected to the question and applied that C. should be tried separately : 

—Held, (i) that the question was relevant and admissible in the 
circumstances, and (ii) there being prima facie evidence that B. and C. 
were fellow conspirators, the interests of justice required that there 
should be a joint trial. Per Devi, J.: The principle that a ques- 
tion as to the character of an accused person is only admissible if it is 
relevant applies equally to questions put by counsel for a co-defendant 
as to those put by the prosecution. If in any case such a question 
is relevant and is put by counsel for a co-defendant that counsel 
ought to show, so far as is possible, the same restraint as would 
the prosecution and should confine his questions strictly to those 
required for the purpose of his case. Moreover, counsel should 
first inform counsel for the other accused person that he proposes 
to put the question. (R. v. Miller. Hants Summer Assizes.) ows 


4. Evidence; criminal acts other than those charged; proof of intention; 
rebuttal of possible defence; discretion of judge to exclude.—The 
prosecution may adduce all proper evidence tending to prove the 


charge against the accused, including evidence tending to show that 
the accused has been guilty of criminal acts other than those covered 
by the indictment without waiting for the accused to set up a specific 
defence calling for rebuttal, and evidence of similar acts, e.g., to 
show intention or to rebut a possible defence of accident may properly 
be admitted, but, though such evidence is strictly admissible, the 
judge has a discretion to exclude it if it merely tends to deepen 
suspicion against the accused and its prejudicial effect is out of 
proportion to its probative value. Dicta of Lorp HEerscuHeE tt, L.C., 
in Makin v. A.-G. for New South Wales (1894), (58 J.P. 148), and 
Lorp pu Parce in Noor Mohamed v. Regem ({1949] 1 All E.R. 370), 
applied. (Harris v. Director of Public Prosecutions. H.L.)  ... 


5. Evidence; evidence of other criminal acts; confession of previous 
offences in similar circumstances; answers to questions by police; 
caution; “person in custody "’; Broadmoor patient; ‘ Judges’ 
Rules’, r. 3.—The appellant, who was a Broadmoor patient, was 
charged with the murder of a young girl, the case for the prosecution 
being that he had murdered her by strangulation during a period in 
which he had escaped from the institution. After his recapture he 
was interviewed at the institution by police officers, who, without 
administering a caution, questioned him on his movements during 
his escape. Evidence at the trial was admitted of these questions 
and the appellant's answers, and also of a confession by the appellant 
that he had previously strangled two other young girls in very similar 
circumstances :—Held, (i) when the appellant was interviewed by 
the police officers he was not a person “in custody” within the 
meaning of r. 3 of the “‘ Judges’ Rules’’, as the custody therein 
referred to was limited to the custody of the police, and, therefore, 
the questions and answers put to the appellant were properly ad- 
mitted; (ii) evidence of the previous murders was admissible as 
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tending to identify the person who had committed the murder 
charged in the indictment with the person who had committed the 
two previous murders, and was, therefore, rightly admitted. Makin 
v. A.-G. for New South Wales (58 J.P. 148; [1894] A.C. 57) and 
Thompson v. Regem (82 J.P. 145; =—* AC. —— applied. (R. 
v. Straffen. C.C.A.) e = ite oe 


6. Evidence; witness recalled after conclusion of summing-up.—Although 
either before or after retirement, a jury may be further instructed 
by the judge in reply to any question they may put on any matter 
on which evidence has been given, once the summing-up is con- 
cluded, no further evidence should be put beforethe jury. R. v. 
Frost (1840) (9 C. & P. 129), discussed. R. v. Browne settnig - 
Cr. App. R. 106), applied. (R.v. Owen. C.C.A.) ... 


7. Defence of insanity; lack of knowledge that act wrong; meaning of 
“wrong ”"’; applicability of ‘“‘M’Naghten Rules” to all forms of 
insanity.—Where a defence of insanity is raised and the contention 
on behalf of the defendant is that, owing to disease of the mind 
occasioning a defect of reason, he did not know that what he was 
doing was wrong, the defence must establish that at the material 
time he did not know that he was doing what was contrary to law, 
and it is not sufficient to prove that, though he knew he was doing 
what was contrary to law, he believed it to be morally right. The 
rules in M’Naghten’s case (1843) (10 Cl. & Fin. 200) apply to all forms 


of insanity and are not confined to insanity arising from delusions. 
(R. v. Windle. C.C.A.) ... oe “ “oe whe ve * 


8. Fraudulent conversion; indictment; charge of conversion of general 
balance.—The defendant, a solicitor, was charged in each of four 
counts of an indictment with the fraudulent conversion of a certain 
sum of money on a day between certain stated dates. The evidence 
for the prosecution showed that the defendant first paid amounts 
received by her on behalf of her clients into her clients’ account. Later 
she drew from the clients’ account various sums which she paid into 
her office account, and some of this money was used by her for her own 

. It was impossible to trace all the moneys so received by the 
defendant from the office account back to the clients’ account and 
thence to any particular client. The sum chargéd in each count 
of the indictment was the sum due from the defendant to a particular 
client (after giving credit in one count for the sum standing to the 
credit of the clients’ account). On a submission by the defence 
at the close of the case for the prosecution that there was insufficient 
evidence to establish the charge in each count and that the indictment 
was bad since the counts charged the fraudulent conversion of a 
general balance of account :—Held, (i) as the evidence for the prosecu- 
tion enabled a jury to come to the conclusion that on one day between 
the dates charged in each count of the indictment there had been a 
fraudulent conversion of some part of the amount charged, there was 
sufficient evidence to support the counts. (ii) although in the 
ordinary case, where it was possible to trace and prove the con- 
version of individual items of property, it was undesirable to include 
them all in a count alleging a general deficiency, in a case such as 
the present, where the individual items could not be traced in detail, 
the prosecution were entitled to frame their counts in the indictment 
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in the way in which they had been framed. R. v. Morris (1933) 
(24 Cr. App. w 105), doubted and not _— a v. Lawson. 
(Durham Assizes) .. tine ile mee ees 195 


9. Gross indecency ; boy invited to handle prisoner indecently ; Criminal 
Law Amendment Act, 1885 (48 and 49 Vict., c. 69), s. 11.—The 
appellant was convicted of indecent assault on a boy whose evidence 
was that the appellant exposed himself and asked the boy to mastur- 
bate him and also attempted to touch the boy’s private parts. The 
recorder directed the jury that either of the acts alleged by the boy 
would constitute the offence charged :—Held, (i) that the former act 
could not amount to an indecent assault, because there had been no 
threat or hostile act by the appellant towards the boy, and, conse- 
quently, no assault, and that the direction in law having been wrong in 
that respect, the conviction must be quashed. Fairclough v. Whipp 
(1951) (115 J.P. 612), followed. (ii) that in such circumstances the 
proper charge was attempting to procure an act of gross eee 
with the prisoner. R.v. Burrows. C.C.A.) i? eos , 


. Justices ; procedure ; offence triable summarily or on indictment ; 
no formal application by prosecutor for summary trial ; election by 
defendant to be tried summarily ; case opened by prosecutor and 
witnesses called ; Criminal Justice Act, 1948 (11 and 12 Geo. 6, c. 58), 
s. 28 (1).—A defendant was charged before justices with an offence 
punishable on summary conviction or on indictment. No formal 
application was made under s. 28 (1) of the Criminal Justice Act, 1948, 
by the prosecutor for the case to be tried summarily, but the defen- 
dant, on being told by the clerk to the justices of his right to be tried by 
a jury under s. 17 (1) of the Summary Jurisdiction Act, 1879, elected 
to be tried summarily and pleaded Not Guilty. The prosecutor then 
opened his case and called his evidence, but at the close of the case 
for the prosecution the defendant's solicitor objected that, because no 
application for summary trial had been made to the justices by the 
prosecutor before the charge had been entered upon, the justices 
had no jurisdiction to try the case summarily, but must deal with it 
as if it were punishable on indictment only. The justices held that 
they were entitled to proceed with the summary trial :—Held, that the 
decision of the justices was right, as by opening the case after the 
defendant's election the prosecutor had impliedly applied to the 
justices for summary trial within the meaning of s. 28 (1) of the Act 
of 1948 and the defendant had consented to summary trial. Per 
curiam. It is better in such a case for the clerk to the justices to ask 
the prosecutor whether he is — for as trial. (James v. 
Bowkett. Q.B.D.) ates aah 


11. Malicious prosecution ; honest belief of defendant in plaintiff's guilt ; 
form of question for jury.—Where, in an action for malicious prosecu- 
tion which is tried with a jury, the question of honest belief is in issue 
the form of question to the jury should be: “ Did the defendant 
honestly believe in the plaintiff's guilt ?"’ or ‘“ Did the defendant 
honestly believe in the charges he was preferring ? '’, and should not 
include any reference to reasonable or probable cause for the action of 
the defendant as, e.g., in the question : ‘‘ Did the defendant honestly 
believe that there were reasonable grounds for instituting the 
prosecution ?"’ (Tempest v. Snowden. C.A.) ... ée wie 
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12. Procedure ; separate trials ; evidence on all counts admissible on 


each count ; gross indecency ; similar acts committed in similar 
circumstances.—The appellant was convicted on eight counts of an 
indictment charging him with committing acts of gross indecency with 
three different men, B., C. and R. The judge at the trial refused an 
application for the separate trial of each group of counts relating to 
each man on the ground that all the witnesses to be called could 
be called on any one count. The defence of the appellant with regard 
to B. and C. was that the acts complained of were done in the course of 
the administration of medical treatment, and with regard to R. that he 
had never met him :—Held, (i) that, as soon as it became clear that 
the defence of the appellant was accident or mistake or that the facts 
alleged by the prosecution had an innocent, and not a guilty, com- 
plexion, the prosecution became entitled to call evidence of similar 
acts, and such evidence was none the less admissible because it showed 
or tended to show, that the appellant was guilty of another offence. 

The evidence relating to B. was, therefore, admissible on any count 
relating to C., and vice versa. Dictum of the Court of Criminal Appeal 
in R. v. Sims ({1946] 1 All E.R. 697, 701), that such evidence was 
admissible in a case of this kind irrespective of the issues raised by 
the defence, not followed, but decision otherwise held to be good law. 
(ii) that on any count relating to R. the evidence of B. and C. was 
admissible on the issue of identity, and vice versa. Thompson v. 
Director of Public Prosecutions (1918) (82 J.P. 145). (iii) that the 
evidence of each of the three men, was, therefore, admissible on the 
trial of the counts relating to the others, and the judge had properly 


exercised his discretion in ee to order — trials. (R. v. 
Hall. C.C.A.) : ‘ : “ve 


13. Sentence ; corrective training ; ‘ offence punishable with imprison- 


ment for . . . two years or more”’ ; attempt ; attempting to take 
and drive away motor vehicle without owner’s consent ; maximum 

sentence for substantive offence twelve months’ imprisonment ; 
Criminal Justice Act, 1948 (11 and 12 Geo. 6, c. 58), s. 21 (1) (a).— 
Where the maximum term of imprisonment for an offence is limited 
by statute, although the attempt to commit it may technically be a 
common law misdemeanour, the sentence for the attempt should not 
be for a longer period than the maximum permissible for the full 
offence. Accordingly, a conviction of an attempt to take and drive 
away a motor car without the consent of the owner, the maximum 
punishment for the full offence being twelve months’ imprisonment, 
is not a conviction “ of an offence punishable with imprisonment for 
two years or more ” within the meaning of s. 21 (1) (a) of the Criminal 
Justice Act, 1948, so as to qualify the offender for a sentence of 
corrective training. (R. v. Morris _— 115 J.P. > eran 

(R. v. Pearce. C.C.A.) ... 


14. Summing up; expression “reasonable doubt” to be avoided.— 


Per curiam, In directing a jury in a criminal case it is not advisable to 
direct them that, if they have a “ reasonable doubt ”’ about the guilt 
of the prisoner they should acquit him. It is better that they should 
be directed that they should not convict unless they are satisfied 
by the evidence that the offence has been committed, so that they 
can feel sure, when they give their verdict, that it is a — one. 
(R. v. Summers. C.C.A.) : 


240 
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CUSTOMS. 
Keeping uncustomed goods ; intent to defraud revenue ; use of goods by 


ELE 


Expenses ; advertisement “ promoting . . . election of . . . candidate ” ; 


purchaser ; Customs Consolidation Act, 1876 (39 and 40 Vict., ce. 36), 
8. 186; tobacco ; sale by unlicensed person ; aiding and abetting 
by purchaser of sale ; Tobacco Act, 1842 (5 and 6 Vict., c. 93), s. 13.— 
The respondent purchased a quantity of cigarettes from a person who, 
to his knowledge, was not licensed to deal in tobacco, being informed 
that the cigarettes had been honestly obtained and were part of an 
order given by a café proprietor which he no longer required. Next day 
the respondent discovered that each of the packets was sealed with a 
label indicating that the cigarettes were duty free and intended only 
for the use of the United States Armed Forces. The respondent, 
therefore, informed the seller that the cigarettes were of no use to 
him, and the seller promised to take them back, but did not do so. 
Subsequently the respondent smoked some of the cigarettes and gave 
others away. On being interviewed by an officer of the Customs 
Investigation Department the respondent freely admitted the 
purchase by him and produced the remaining cigarettes. Justices 
dismissed informations preferred against the respondent for keeping 
uncustomed goods with intent to defraud the revenue, contrary 
to s. 186 of the Customs Consolidation Act, 1876, and for aiding and 
abetting a sale of tobacco by an unlicensed person, contrary to s. 13 
of the Tobacco Act, 1842 :—Held, that, by dealing with the cigarettes 
in the manner in which he had, the respondent was guilty of both 
offences, and the cases must be remitted to the justices with a 
direction to convict. (Sayce v. Coupe. Q.B.D.) ‘ 


CTIONS. 


” 


criticism of political party in general ; Representation of the People 
Act, 1949 (12 and 13 Geo. 6, c. 68), s. 63 (1) (6).—After writs had been 
issued in respect of a parliamentary general election a company, 
through its secretary, caused to be inserted in a newspaper circulating 
throughout the country an advertisement condemning the financial 
policy of the Labour Party, and, in particular, that party’s proposal 
to control the dividends of companies. The advertisements continued : 
‘The coming general election will give us all the opportunity of 
saving the country from being reduced, through the policies of the 
Socialist government, to a bankrupt ‘ Welfare State ’. We need a new 
and strong Government with Ministers who may be relied upon to 
encourage business enterprise and initiative...” The company, 
the secretary, and the proprietors of the newspaper, were jointly 
charged with unlawfully incurring expenses with a view to promoting 
or procuring the election of a candidate other than the Labour candi- 
date at the parliamentary election to be held in the constituency in 
which the company had its office and the newspaper was published, 
contrary to s. 63 (1) (6) and s. 63 (5) of the Representation of the 
People Act, 1949. Held, s. 63 (1) (6) was designed to prohibit 
expenditure on advertisements supporting a particular candidate in 
a particular constituency, which, if authorized by the election agent, 
would form part of the election expenses for that constituency, as 
distinct from supporting the interests of a party generally in all 
constituencies, and, therefore, there was no case to go to the ~~ 
(R. v. Tronoh Mines, Ltd., and Others. C.C.C.) eee _ on 
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ELECTRICITY. 

1. Electricity supply ; powers of undertakers ; erection of poles to carry 

supply line ; necessity for consent of local authority ; persons 
entitled to be heard; “parties concerned’; Electric Lighting 
(Clauses) Act, 1899 (62 and 63 Vict., c. 19), schedule, s. 10 (b) ; Electri- 
city (Supply) Act, 1919 (9 and 10 Geo. 5, c. 100, s. 21, 8. 22 (1); Elec- 
tricity Act, 1947 (10 and 11 Geo. 6, c. 54), s. 57 (2), sch. IV, Part I1I.— 
By a deed dated April 28, 1936, and made between the Ecclesiastical 
Commissioners, of the one part, and the National Trust, of the other, 
after recitals which (inter alia) stated that the Ecclesiastical Commis- 
sioners had agreed to impose on certain “common lands” owned by 
them the restrictive covenants thereinafter contained for the benefit of 
Midsummer Hill and for the purpose of preserving the amenities of 
the Malvern Hills, it was witnessed that, in pursuance of that agree- 
ment, the Ecclesiastical Commissioners covenanted with the National 
Trust that (inter alia): “No act or thing shall be done or placed or 
permitted to remain upon the land which shall injure prejudice 
affect or destroy the natural aspect and condition of the land . 
On May 1, 1936, the restriction was registered under the Land Charges 
Act, 1925, s. 10 (1) as a land charge affecting the “‘common lands”. In 
1947 the functions and property of the Ecclesiastical Commissioners 
were vested in the Church Commissioners for England by virtue of 
the Church Commissioners Measure of that year. In or about 1950 
the Midlands Electricity Board, the area board constituted under the 
Electricity Act, 1947, entered upon a part of the “ common lands ” 
and erected wooden poles in pairs about forty-two feet in height to 
to carry an overhead electricity supply line. The National Trust 
claimed an injunction against the Church Commissioners and the 
Midlands Electricity Board to restrain the erection or maintenance of 
the poles :—Held, (i) the wording of the restriction was vague and 
uncertain, and, therefore, the restriction was void for uncertainty. 
(ii) by the Electricity (Supply) Act, 1919, s. 21, it was not incumbent 
on the Midlands Electricity Board to obtain the consent of the 
appropriate local authority te the erection of the poles. (iii) persons 
entitled to enforce restrictive covenants relating to the land were 
** parties concerned "’ within the Electricity (Supply) Act, 1919, s. 22 
(1). (National Trust for Places of Historic Interest or Natural 
Beauty v. Midlands Electricity Board and Another. Ch.D.) ... 


2. Nationalization ; authorized undertaker a local authority ; property 
held in capacity as authorized undertaker ; surplus net revenue 
transferred to general rate fund, but not applicable in aid of local 
rates ; Electricity Act, 1947 (10 and 11 Geo. 6, c. 54), s. 15 (1).— 
A local authority (‘‘ the corporation ”) owned an electricity under- 
taking which vested in a board of the British Electricity Authority 
on April 1, 1948, by virtue of the Electricity Act, 1947. Among the 
assets of the corporation was a sum of £17,520 9s. 3d. which repre- 
sented surplus net revenue arising from its electricity undertaking, 
and which had been transferred to the general rate fund of the 
corporation under the authority of s. 185 (1) of the Local Government 
Act, 1933. By reason of the restrictions contained in s. 7 of the 
Electric Lighting (Clauses) Act, 1899, as amended by s. 43 and sch. V 
of the Electricity (Supply) Act, 1926, this sum, in the particular 
circumstances of the corporation, could not be applied in aid of the 
local rate. On the question whether the money was to be included in 
the property and rights of the corporation vesting in the British 
Electricity Authority :—Held, as the corporation could not use the 
sum in question in aid of the local rate, but only in accordance with the 
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provisions of s. 7 of the Electric Lighting (Clauses) Act, 1899, as 
amended, it was property held, or rights acquired, by the corporation 
in their capacity as authorized undertakers, within the meaning of 
s. 15 (1) of the Electricity Act, 1947, and, accordingly, vested in 
the British Electricity Authority. (R. v. Minister of Housing and 
Local Government and Another. Ex parte Hove Corporation. C.A.) 


EMERGENCY LEGISLATION. 
Doing acts preparatory to commission of offence ; liability of master 


for act of servant ; Mens rea ; Defence (General) Regulations, 1939 
(S.R. & O., 1939, No. 927), regs. 55aB, 90 (1).—At the shop of the 
respondent, a butcher, were found parcels of meat bearing tickets 
showing the names of the purchasers and the prices, which exceeded 
the maximum prices prescribed by the Meat (Prices) (Great Britain) 
(No. 2) Order, 1951, art. 2 and schedule (made under reg. 55aB of the 
Defence (General) Regulations, 1939). The parcels had been pre- 
pared and the tickets attached by an assistant of the respondent 
during the respondent's absence from the shop and without his 
knowledge. An information preferred against the respondent, 
charging him with doing an act preparatory to the commission of an 
offence against reg. 55aB, contrary to reg. 90 (1) of the Defence 
(General) Regulations was dismissed by justices :—Held, that the 
decision of the justices was right. Although the order of 1951 
contained an absolute prohibition against sale in excess of the maxi- 
mum price, so that, if the parcels had been delivered to the customers, 
the respondent would have been vicariously liable for the act of his 
assistant in breach of the absolute prohibition, reg. 90 (1) did not 
import an absolute prohibition against doing an act preparatory to 
such sale, and in the absence of mens rea, the respondent was not 
liable for the contravention of the regulation by his assistant. Dicta 
of Arxry, J., in Mousell Bros. v. London & N.W. Ry. (1917) (81 
J.P. 305) and Lorp Gopparp, C.J., in Harding v. Price (1948) 6 
J.P. 189, 190), applied. (Gardner v. "Akeroyd. Q.B.D.) eee 


F 


FACTORIES. 
Dangerous machinery ; duty to fence machinery ; machinery manu- 


factured in factory ; Factories Act, 1937 ( 1 Edw. 8 and 1 Geo. 6, 
c. 67), s. 14 (1), s. 16, s. 20.—The respondents were the owners of a 
factory engaged in the manufacture of machinery. The appellant, 
who was under eighteen years of age, was employed by the respon- 
dents in the factory as an apprentice fitter. While cleaning a 
dangerous, but unfenced, part of a machine which had been manu- 
factured in the factory, he was injured. He claimed damages for the 
breach by the respondents of their statutory duty under s. 14 (1), s. 16, 
and s. 20 of the Factories Act, 1937 :—Held, on the true construction 
of s. 14 (1), read in conjunction with s. 12 and s. 13 of that Act, the 
words “‘any machinery did not apply to machines within the 
factory which were products of the manufacturing processes carried 
on in the factory, and, therefore, the duty securely to fence dangerous 
machinery laid on occupiers of factories by s. 14 (1) and s. 16 and the 
prohibition against young persons cleaning dangerous machinery 
contained in s. 20 did not apply, and the respondents were not liable 
to the appellant under those sections. (Parvin v. Morton Machine 
Co., Ltd. H.L.) ose ° ees 
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FALSE IMPRISONMENT. 

Arrest without warrant ; person arrested to be taken before justice or 
police officer as soon as reasonably possible ; right of detention for 
purpose of investigation.—The respondent and her daughter entered 
the appellants’ shop where the daughter stole certain articles. They 
then left the shop and the daughter placed the stolen articles in a bag 
carried by the respondent. Two detectives employed by the appellants 
followed the two women outside the shop and saw them go into 
another shop where the daughter again stole an article and placed it in 
the respondent’s bag. As they came out into the street one of the two 
detectives accosted them, said they had stolen the articles, and asked 
them to come with her. It was a regulation of the appellants that only 
&@ managing director or a general manager of the appellants was 
authorized to institute any prosecution. The respondent and her 
daughter were taken back to the appellant’s shop and detained until 
the chief store detective and the managing director heard the account 
of the two detectives, after which the police were sent for and the 
respondent and her daughter were taken to the police station, charged, 
and released on bail. Next morning the daughter was tried and 
convicted, but the charge against the respondent was withdrawn by 
consent of the court as the appellants were advised that there was 
insufficient evidence to justify a prosecution. On a claim by the 
respondent for damages for false imprisonment :—Held, where a 
person in exercise of his common law right arrested a person without 
warrant, he should take the arrested person before a justice of the 
peace or a police officer, not necessarily forthwith, but as soon as 
was reasonably possible ; in the circumstances the taking of the 
respondent to the appellants’ office to obtain authority to prosecute 
was not an unreasonable delay before handing her over to the police ; 
and, therefore, the appellants were not liable for false imprisonment. 
Decision of Court of a pet J.P. _ reversed. Bex Lewis & 
Co., Ltd. v. Tims. H.L.) .. ese ws 


FIREAMS. 

Component part ; telescopic sight for rifle ; whether covered by certificate 
for rifle and silencer ; Firearms Act, 1937 (1 Edw. 8 and 1 Geo. 6, 
c. 12), s. 1 (1), s. 32 (1).—The appellant was in possession of a .22 rifle 
fitted with a removable telescopic sight. He had a firearm certificate 
authorizing him to possess a rifle and a silencer, but he held no 
certificate relating to the sight. Justices, being of opinion that the 
efficiency and lethal quality of the rifle were improved by the addition 
of the telescopic sight, convicted the appellant on an information 
charging him with unlawfully having in his possession a component 
part of a firearm, namely, a telescopic sight, otherwise than as 
authorized by a firearm certificate held by him, contrary to s. 1 (1) 
of the Firearms Act, 1937 :—Held, that the sight was not a “‘ firearm ” 
within the definition of the term contained in s. 32 (1) of the Act ; that 
no separate firearm certificate in respect of it was required ; and that 
the conviction must be quashed. (Watson v. Herman, Q.B.D.) 





FOOD AND DRUGS. 

1. Milk ; distributor ; failure to ensure cleanliness of vessel ; contract by 
distributor with wholesale dairymen; purchase, cleaning and 
bottling done by wholesale dairymen ; delivery by wholesale dairy- 
men to customer; liability of distributor; delegation of duty imposed ; 
Milk and Dairies Regulations, 1949 (S.I., 1949, No. 1588), reg. 26.— 
By reg. 26 of the Milk and Dairies Regulations, 1949: “ Every 
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distributor shall ensure that every vessel (including the lid) used for 
containing milk, shall immediately before use by him, be in a state 
of thorough cleanliness.”” The appellant company, who carried on 
business as milk retailers, were ‘‘ distributors "’ within the meaning of 
reg. 26. By a contract between them and Y.P. & Co., wholesale dairy- 
men, Y.P. & Co. agreed to supply, bottle, and deliver milk to certain 
of the appellants’ customers. Under this contract the appellants 
at no time handled the milk or the bottles into which it was put. 
Y.P. & Co. delivered a bottle of milk, which was found not to be ina 
state of thorough cleanliness, to one of the appellant’s customers. 
The appellants were convicted of an offence against reg. 26:— 
Held, that the regulation imposed an absolute liability on the distri- 
butor to ensure that every vessel used for containing milk should be 
in a state of thorough cleanliness, and that, therefore, the appellants 
were liable for the acts of their servants, or agents, or any person 
to whom they had chosen to delegate their duties, done within 
the scope of their authority, and so were rightly convicted. Dictum 
of Atkin J., in Moussel Bros. v. L. & N.W. Ry. Co. (1917) (81 J.P. 
305), applied. (Quality Dairies (York), Ltd. v. Pedley. K.B.D.) .. 


2. Poison ; sale by retail ; sale by or under supervision of registered 
pharmacist ; chemist’s “self-seryice” shop; pharmacist super- 
vising transaction at time of payment ; ; Pharmacy and Poisons Act, 
1933 (23 and 24 Geo. 5, c. 25), s. 18 (1) (a) (iii) —Shelves round the 
walls and on an “ island ” fixture in a chemist’s “ self-service *’ shop 
were stocked with drugs and proprietary medicines which were 
specified in Part I of the Poisons List compiled under s. 17 (1) of the 
Pharmacy and Poisons Act, 1933. The drugs in question were in 
packages and other containers with the prices marked on them. 
A customer chose the article he required from a shelf, put it into a 
basket which he had picked up on entering the shop, and took it to the 
cashier at one of the two exits. The cashier scrutinized the articles, 
told the customer the price, and received payment. A registered 
pharmacist employed by the chemist and in control of the section 
where the drugs and proprietary medicines were sold supervised the 
transaction at this stage, and was authorized, if he thought fit, to 
prevent any customer from taking away any article :—Held, the 
sale was effected “‘ under the supervision of a registered pharmacist ” 
as required by s. 18 (1) (a) (iii) of the Pharmacy and Poisons Act, 1933, 
sinee it was completed on the acceptance of the price, the taking of 
the ‘article from the shelf by the customer constituting an offer by 
him to buy and not his acceptance of an offer by the chemist to sell. 
(Pharmaceutical Society of Great Britain v. Boots Cash Chemists 
(Southern), Ltd. Q.B.D.) AP ped 


3. Selling milk to prejudice of purchaser ; prosecution by chief sanitary 
inspector ; authority to prosecute ; Food and Drugs Act, 1938 
(1 and 2 Geo. 6, ¢. 56), s. 3.—The respondent was charged before 
magistrates with selling to the prejudice of the purchaser milk which 
was not of the substance demanded by the purchaser, contrary to s. 3 
of the Food and Drugs Act, 1938. The information was laid by the 
chief sanitary inspector of the borough, who was the purchaser. In 
December, 1944, the borough council had authorized the chief 
sanitary inspector for the time being to lay informations in respect of 
prosecutions. The justices, being of opinion that the resolution of the 
council was limited or controlled by a standing order, which was 
referred to in the course of the hearing but never proved, dismissed 
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the information on the ground that the chief inspector had no 
authority to prosecute :—Held, that the decision of the justices was 
wrong, as the statute contained no limitation on the common law 
right of any person, whether a person aggrieved or not, to take 
proceedings in respect of an offence ; in any event, the prosecutor in 
the present case was the purchaser ; and any purchaser of an article of 
food found to be to his prejudice was entitled to take eee 


(Snodgrass v. Topping. Q.B.D.) 
G 


GAS. 
1. Entry of premises for purpose of inspection ; right of forcible entry 


to collect money from meter ; Gas Act 1948 (11 and 12 Geo. 6, c. 67), 
sch. III, para. 34 (1).—The plaintiff's premises were supplied with 
gas for domestic purposes by the defendant gas board, and a pre- 
payment meter had been installed. An officer authorized by the 
board and in possession of a duly authenticated document showing 
his authority called to collect money from the meter, but, having 
failed after frequent attempts to gain access to the premises, broke 
a pane of glass near the door, entered the premises, and, on leaving, 
replaced the glass, thereby making the premises secure. In an action 
by the plaintiff against the board for trespass :—Held, the powers 
of entry conferred on the board by para. 34 (1) of sch. IIT to the Gas 
Act, 1948, which should be read in conjunction with para. 36, 
included, when necessary, a power of forcible entry, and, in the 
circumstances, the board were not liable in trespass. (Grove v. 


~ Eastern Gas Board. C.A.) 


2. Nationalization ; vesting of assets in area gas board ; undertaking 


formerly maintained by local authority; expenses and receipts of 
undertaking to be paid out of and into general rate fund; authority 
directed “‘ to show under a separate heading or division ’’ accounts of 
their undertakings ; deficit in undertaking’s account on date of 
property vesting in gas board under Gas Act, 1948 ; liability of 
authority to account to gas board for surplus revenue of under- 
taking transferred in 1947 .o general rate fund; Leeds Corporation 
(Consolidation) Act, 1905 (5 Edw. 7, c. i), s. 54, s. 337, s. 338.—By 
the Leeds Corporation (Consolidation) Act, 1905, s. 54, all the receipts 
of the corporation’s gas undertaking were to be paid into the general 
rate fund, all expenses in respect of the undertaking were to be paid 
out of that fund, and the corporation were to ‘‘ keep as part of their 
accounts a separate account as in this Act hereinafter provided.” 
The Act contained similar provisions in regard to other undertakings 
of the corporation. By s. 337 the corporation were required to ‘‘ keep 
their accounts so as to show under a separate heading or division in 
respect of each of” five named undertakings, including the gas 
undertaking, certain specified matters, e.g., (a) the expenses and cost 
of the undertaking, and (b) the interest on moneys borrowed by the 
corporation and applied for the purposes of the undertaking. Section 
338 authorized the creation of a reserve fund in respect of each of the 
undertakings. For the year ending March 31, 1946, the surplus 
revenue of the gas undertaking was £93,639 5s., and between that 
date and March 31, 1947, the corporation transferred that sum, in 
their accounts, to the credit of their general rate fund. In May, 1947, 
they transferred to the general rate fund sums amounting to £29,487 
188. 6d., which, between 1941 and 1946, they had set aside in their 
accounts, from moneys received in respect of their gas undertaking, 
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to meet contributions which might have become due from them under 
the War Damage Acts, 1941 and 1943, in respect of that undertaking. 
On May 1, 1949, when the corporation's gas undertaking vested in 
the plaintiff gas board under the Gas Act, 1948, the corporation’s 
account in respect of the undertaking showed a deficit. The gas board 
claimed the sums of £93,639 5s. and £29,487 18s. 6d., on the ground 
that the corporation were not entitled to transfer those sums to their 
general rate fund :—Held, the object of the direction in s. 337 of the 
Act of 1905 that the corporation were to show in their accounts under 
separate headings or divisions the receipts and expenses of their 
various undertakings was merely to enable the corporation to ascer- 
tain the financial position of the undertakings, and there was nothing 
in s. 54, s. 337, or s. 338, to indicate that the gas undertaking was to 
be regarded as a creditor or debtor of the general rate fund, according 
to whether the undertaking was at the time in credit or in debit with 
the fund, and, therefore, the corporation were entitled to transfer 
the sums of £93,639 5s. and £29,487 18s. 6d. to their general rate 
fund and were not accountable for them to the gas board. Observa- 
tions of Lord Greene, M.R., in Allchtin v. Coulthard (1942) (107 J.P. 
191), applied. (North-Eastern Gas Board v. Leeds Corporation. Ch.D.) 


H 
HWAYS. 


Trunk road; improvement; widening and levelling; construction of 


“ lay-by "; powers of Ministry of Transport; right of driver to park 
vehicle on grass verge of highway; Highway Act, 1864 (c. 101), 
s. 48.—As a result of lorry drivers driving off a trunk road when 
stopping at a café for refreshment the grass verge was churned up 
and the footpath was obliterated. The county council, acting on 
behalf of the Ministry of Transport, in whom the powers and duties of a 
highway authority in respect of the road were vested under the 
Trunk Roads Act, 1936, as extended by the Trunk Roads Act, 1946, 
sch. I, levelled and made good the verge and the space where the 
footpath had been, curved the footpath so that it no longer crossed the 
space made good, and constructed something like a “ lay-by ” 
The owner of adjoining property brought proceedings to restrain the 
council and the Ministry from providing a parking place :—Held, there 
was no ground for restraining the construction of the “ lay-by ” 
because (i) if, in consequence of the works, the lorry drivers drove over 
the verge they would not be doing anything illegal since the verge 
was part of the highway and they were entitled to drive over it and 
leave their vehicles on it during a temporary stop for a legitimate 
purpose such as refreshment; and (ii) the works were not in excess 
of the statutory powers of the Ministry, since they were “ levelling ” 
or “ widening *’ of the road authorized by the Highway Act, 1864, 
s. 48, and not the construction of a car park. (Rodgers v. Ministry 
of Transport and Another. Q.B.D.) ... sbi on Pan one 


HOUSING. 
Closing order; “ part of a building”; terrace house unfit for human 


habitation; demolition undesirable as likely to render adjoining 
houses unfit; power to make closing order; Housing Act, 1936 
(26 Geo. 5 and 1 Edw. 8, ¢. 51), s. 11 (4), s. 12 (1).—Three dwelling- 
houses in a block of six terraced houses became unfit for human 
habitation and were not capable at a reasonable expense of being 


rendered fit. They could not, however, be demolished without | 


making the remaining three houses uninhabitable. Having regard 


Vol. 


PAGE 
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to the shortage of housing accommodation, the local authority 
refrained from making an order for the demolition of the three unfit 
houses, under the Housing Act, 1936, s. 11 (4), but purported to make 
a closing order relating to them under s. 12(1). The owner claimed to 
have the order quashed :—Held, (Denning, L.J., dissentiente): each of 
the three houses in question was a “‘house”’ within s, 11 (1) and (4), and 
the local authority were bound to make an order for their demolition 
under s. 11 (4); the authority had no option to proceed under s. 12 (1), 
which on its true construction related to part of a building and riot 
to a house, the two sections being mutually exclusive; and, therefore, 
the order made by the local ET as 4 was ultra vires. (Birch v. 
Wigan Corporation. C.A.) see sow ae 


2. Compulsory purchase order; acquisition of house with land; duty of 


acquiring authority to convert house for working-class dwellings; 
power of High Court to review order; Housing Act, 1936 (26 Geo. 5 
and 1 Edw. 8, c. 51), s. 79 (4); Acquisition of Land (Authorisation 
Procedure) Act, 1946 (9 and 10 Geo. 6, c. 49), sch. I, para. 16. An 
urban district council acquired a house and about seven acres of land 
by virtue of a compulsory purchase order made under Part V of the 
Housing Act, 1936, which was confirmed after an inquiry by the 
Minister. The owner did not appeal to the High Court against the 
order under sch. I, para. 15, to the Acquisition of Land (Authorisation 
Procedure) Act, 1946. He refused to give up possession, was evicted 
under a warrant issued by the sheriff, and re-entered the land a week 
later. In an action by the local authority for an injunction restraining 
the former owner from trespassing on the property it was submitted 
by the owner (i) that the compulsory purchase order was bad on its 
face because the acquired property was not used for housing purposes ; 
(ii) that the house was not immediately converted into suitable 
dwellings for the ratepayers, which was a breach of the council’s 
obligation under the Housing Act, 1936, s. 79 (4); (iii) that even if 
the council had a good possessory title, the court, in exercise of its 
equitable jurisdiction, would refuse to assist the council in the 
circumstances from evicting the former owner from the property 
which was unlawfully taken from him. It was submitted for the 
council that (i) by reason of sch. I, para. 16, to the Act of 1946, the 
court could not go behind the compulsory purchase order, (ii) that the 
prop sed use of the premises was known to the Minister in confirming 
the order, and (iii) that the council, having satisfied all the statutory 
requirements, were entitled to possession and the injunction claimed: 
—Held, (i) having regard to the provisions of sch. I, para. 16, to the 
Acquisition of Land (Authorisation Procedure) Act, 1946, it was not 
open in these proceedings for the court to go behind the order as it was 
made and confirmed. (ii) no obligation was imposed on an acquiring 
authority by s. 79 (4) of the Housing Act, 1936, to convert any 
building which was compulsorily acquired, because that subsection 
related only to buildings acquired for conversion under s. 73 (b) of 
that Act. (iii) the fact that land was acquired on the face of a 
compulsory purchase order for housing purposes and was not so used 
did not invalidate the order, and the local authority was entitled to 
use the land for the related purposes described in Part V of the Act of 
1936. (iv) in the circumstances it was the duty of the court to 
secure by appropriate means that the possessory title of the council 
should be safeguarded. (Uttoxeter Urban District Council v. 
Clarke and Others. Ch.D.) eco eee eos bee eos ove 
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3. Conversion of house into several tenements; “ conversion "’; structural 
alteration; single-room “ flatlets "’; effect on character of neighbour- 
hood; discretion of county court; Housing Act, 1936 (26 Geo. 5 and 
1 Edw. 8, c. 51), 8. 163.—The applicant, assignee of a house belonging 
to the respondents, found that he could not sub-let it as a single 
tenement, but could readily do so if it were converted into one-room 
tenements, and he applied to the county court under s. 163 of the 
Housing Act, 1936, to vary the terms of the lease which prohibited 
the conversion. The respondents contended that the applicant's 
proposed conversion into single-room “ flatlets”’ instead of self- 
contained flats of two or more rooms would tend to lower the general 
character of the neighbourhood. They submitted that “ conversion ” 
meant structural alteration and that the court had no jurisdiction 
under s. 163 to vary the terms of the lease. The county court judge 
made an order granting relief to the applicant :—Held, “ conversion ” 
in s. 163 did not import the necessity of structural alteration; the 
question whether a proposed conversion would tend to lower the 
character of the neighbourhood was one for the county court judge; 
and, he being satisfied on this question of fact, his order was right. 
(Stack v. Church Commissioners for England. C.A.) ... . 


4. House unfit for human habitation; notice to execute works; ‘ person 
having control”; receipt of rack-rent; “full net annual value ”’ of 
house; house controlled under Rent Acts; Housing Act, 1936 (c. 51), 
s. 9 (4).—A dwelling-house to which the Rent Restrictions Acts 
applied was let at the maximum permitted rent of £45 a year. 


Flooring of the house being in a state of disrepair, the local authority 
served on the landlord, as the person having control of the house, a 
notice under s, 9 (1) of the Housing Act, 1936, requiring him to execute 
such works as would render the house fit for human habitation :— 
Held, the full net annual value of the house within s. 9 (4) was the 
value of the house to the landlord, and in the case of a house within 
the Rent Restrictions Acts was the maximum rent permitted by 
those Acts, i.e., in the present case, £45; as the landlord was receiving 
this rent, he was receiving a rack-rent; and, therefore, he was the 
person in control of the house within the meaning of the subsection, 
and the notice was properly served on him. Poplar Metropolitan 
Borough Assessment Committee v. Roberts (1922) (86 J.P. 137), 
distinguished. Semble, if the rent permitted by the Rent Acts were not 
the rack-rent, the landlord was the person who would receive a 
rack-rent if the house were let at a rack-rent, because, if the 
restrictions imposed by the Rent Acts were removed, he was the 
person who would receive the full rent. (Rawlence v. Croydon 
Corporation. C.A.) aes eee ose eee ose 


5. Limitation of rent; flat constructed under building licence; breach 
of condition of licence; obligation to repair placed on tenant; con- 
sideration other than the payment of a money rent; expression in 
terms of money; modification of rent; Building Materials and 
Housing Act, 1945 (9 and 10 Geo. 6, c. 20), s. 7 (1), (4), (7) (6).— 
A licence was granted under the Defence (General) Regulations, 1939, 
reg. 56a, to the predecessor in title of the appellants for the building 
of a block of flats on the condition that each flat was to be let at a 
rental not exceeding £85 per annum exclusive of rates, that the 
owners maintained, and kept in repair the buildings free of charge 
to the tenants, and laid out turf, planted trees, and maintained the 
gardens and private roadway, these provisions to be incorporated in 
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Hovusinc—continued 
the tenancy agreements. One flat was let at a rental of £85, and in 
the tenancy agreement the tenant undertook to maintain arid keep 
the interior of the demised premises in good tenantable repair and 
condition, to maintain and keep a garden at the rear of the premises 
in good condition, and to pay, in addition to the rent, a fire insurance 
premium amounting to £1 48. 1ld. per annum. On a prosecution of 
the appellants by the respondents, the local authority, under s. 7 (1) of 
the Building Materials and Housing Act, 1945, for letting the flat at a 
rent in excess of the permitted rent, the justices convicted the 
appellants, assessed the annual value of the conditions imposed on the 
tenant at £12, and reduced the rent to £73 per year:—Held, no 
question of a claim of right by the appellants arose to oust the 
jurisdiction of the justices because by s. 7 (1) the question whether 
the appellants were entitled to do what they did was expressed to be 
solely for the justices to determine; the flat had been let for a con- 
sideration which consisted partly of payments other than the payment 
of the rent within s. 7 (4) of the Act; the whole consideration was 
capable of being expressed in terms of money; and, therefore, the 
justices were entitled to assess the total value of the consideration in 
accordance with the evidence before them, to convict the appellants of 
an offence under s. 7 (1), and, under s. 7 (7) (6), to make such modifica- 
tions as the terms of the letting as were necessary to secure that the 
rent payable in future did not exceed the permitted rent. (Duplex 
Settled Investment Trust, Ltd. v. Worthing Borough Council. 
K.B.D.) bis an ‘ie ivi sss iat Pee" ie 


6. Small tenement; recovery of possession; notice to quit by local 
authority; notice to be signed by “clerk or lawful deputy” of 
authority; signature by housing manager; Housing Act, 1936 
(26 Geo. 5 and 1 Edw. 8, c. 51), s. 164 (2).—A local authority, in 
exercise of their powers of management of houses provided by them 
under s. 83 (1) of the Housing Act, 1936, served a notice to quit on a 
tenant. The notice was signed by the housing manager of the 
authority. The tenant failed to deliver up possession and proceedings 
to recover possession under s. 1 of the Small Tenements Recovery Act, 
1838, were taken by the local authority :—Held, (i) that, in taking 
the proceedings, the local authority were exercising their powers 
under the Housing Act, 1936. Shelley v. London County Council. 
Harcourt v. London County Council (1948) (113 J.P. 1) followed. 
(ii) that the notice to quit was a “ notice. . . proceeding from a local 
authority under this Act’ within the meaning of s. 164 (2) of the 
Housing Act, 1936, and, accordingly, one which required to be signed 
by the clerk of the authority or his lawful deputy. (iii) that, in the 
absence of evidence that the housing manager was the lawful deputy 
of the clerk, the notice was invalid. (Becker v. Crosby Corporation. 





HUSBAND AND WIFE. 

1. Adultery; evidence; presumption; inclination and opportunity; 
Summary Jurisdiction (Married Women) Act, 1895 (58 end 59 Vict., 
c. 39), s. 7—There is no rule of law that evidence of the conjunction 
of strong inclination with opportunity raises an irrebutable pre- 
sumption that adultery has been committed. After November, 
1951, the wife, who was separated from the husband, and M. became 
attracted to each other. M. was a constant visitor to the room occu- 
pied by the wife, and on April 20, 1952, he spent the night with her 
there because, the parties stated in evidence, she was ill. They 
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admitted having discussed committing adultery, but said that they 
had decided not to do so, and they denied having committed adultery 
on April 20, or at any other time. On a summons by the husband, 
under s. 7 of the Summary Jurisdiction (Married Women) Act, 1895, 
to discharge, on the ground of the wife’s adultery, a maintenance 
order was made against him on July 31, 1946:—Held, although there 
was sufficient evidence to establish adultery, that evidence could 
be contradicted, e.g., by the sworn testimony of the wife and M., and 
in the circumstances the summons would be dismissed. (England 
v. England. P.D. & A.) ows os one 


2. Divorce; condonation; sexual intercourse; no intention by petitioner 
to effect reconciliation.—In 1947 the wife deserted the husband, 
and thereafter, whenever he visited her, she received him with 
rudeness and abuse and affirmed her refusal to return to him. On 
March 26, 1951, however, she invited him to visit her and received him 
cordially. On this and subsequent occasions she asked him to live 
with her again, but he replied that he needed time to think it over. 
On April 3, 1951, at the wife's invitation the husband stayed the 
night with her and “ reluctantly gave in” to her and had sexual 
intercourse. On the following day he told her that he would not 
agree to live with her again. On the husband's petition for divorce 
on the ground of desertion :—Held, the fact that the husband had 
sexual intercourse with the wife with the full knowledge of her 
offence of desertion constituted condonation of that offence, it 
being immaterial that the husband did not have the intercourse 


with the express object of effecting a reconciliation. (Maslin v. 
Maslin. P.D. & A.) vt ‘ — pee -~ ban 


3. Connivance; adultery by husband; no condonation by wife; con- 
tinuance of connivance; “natural consequence’ of wife’s con- 
nivance; husband's desertion and wilful neglect to maintain.— 
In August, 1950, the husband and the wife went on a caravan holiday 
with Mr. and Mrs. B., the husband then committing adultery with 
Mrs. B. and the wife with Mr. B., each party knowing of the adultery 
of the other. Shortly after the return home of the husband and wife, 
the wife gave up her adulterous association with Mr. B. In June, 
1951, Mrs. B. gave birth to a child of which the husband admitted 
paternity. On November 15, 1951, he left the matrimonial home 
and went to live with Mrs. B. and since that date he had paid no 
maintenance to the wife. Justices found the husband guilty of 
adultery, desertion, and wilful neglect to maintain, and made an 
order for maintenance in the wife’s favour. On appeal by the 
husband :—Held, (i) the husband's adultery in August, 1950, had 
been connived at by the wife; there was no finding by the justices 
that this adultery had been condoned; and, therefore, her connivance 
continued in existence and she was not entitled to an order on the 
ground of the husband's adultery. Gorst v. Gorst (1951) (115 J.P. 
634), distinguished. (ii) the husband's conduct in leaving the wife 
and failing to pay her maintenance was not the “ natural conse- 
quence "’ of her connivance at his adultery, and, as her own adultery 
had been connived at by the husband, she was entitled to an order 
for maintenance on the grounds of desertion and wilful neglect to 
maintain. (Richmond v. Richmond. P.D. & A.) ... de ita 


4. Cruelty; mental cruelty; evidence; effect of Matrimonial Causes Act, 
1937, on principles to be applied; Supreme Court of Judicature 
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(Consolidation) Act, 1925 (15 and 16 Geo. 5, c. 49), 8. 176 (c), as 
substituted by the Matrimonial Causes Act, 1937 (1 Edw. 8 and 1 Geo. 
6, c. 57), s. 2.—Where it is sought to prove cruelty by evidence of a 
course of conduct adopted by one spouse with the deliberate intention 
of wounding and humiliating the other spouse and making his or her 
life a burden and of a continuance in that conduct in the 

that it is severely affecting his or her mental or physical health the 
offence may be proved by evidence of a number of acts each of 
which is serious in itself, but it may be even more effectively proved 
by evidence of a long continued series of minor acts, none of which 
could be regarded as serious if taken in isolation. The intention need 
not be proved by direct evidence. It can be inferred from the whole 
facts and atmosphere disclosed by the evidence. The respondent's 
acts must be judged in relation to the surrounding circumstances, 
which include the physical or mental condition and the capacity for 
endurance or the peculiar susceptibility of the innocent spouse, the 
intention of the offending spouse, and the offender's knowledge of 
the actual or probable effect of his conduct on the other’s health. 
Per curiam : There has been no change in the law of England re- 
garding cruelty consequent on the passing of the Matrimonial Causes 
Act, 1937, and there is no difference between the law of Scotland 
and the law of England in relation to this matter. Meacher v. 
Meacher (1946) (110 J.P. 355), criticized. Decision of Court of 
Session (1951 S.C. 286), reversed. (Jamieson v. Jamieson. H.L.) ... 


5. Custody; “‘ child the marriage of whose parents is the subject of the 


proceedings ”; child born during marriage, but not child of husband ; 
husband registered as father; Matrimonial Causes Act, 1950 (14 
Geo. 6, c. 25), s. 26 (1).—Before her marriage the wife conceived a 
child by a man who was not her husband. She told the husband that 
she was pregnant, and, when the child was born after the marriage, 
he registered himself as the father of the child. The wife, having 
obtained a decree nisi against the husband, applied for an order for 
the custody of the child:—Held, on the true construction of s. 26 (1) 
of the Matrimonial Causes Act, 1950, the child with relation to whose 
custody the order is made must be a child of the marriage of persons 
who are in fact the parents of the child; the husband was not the 
parent of the child; and, therefore, the court had no power to make 
an order for custody. (Webb v. Webb. P.D. & A.) . one 


6. Desertion; condonation; termination; sexual intercourse; no inten- 


tion of deserting wife to return to husband.—In July, 1944, the wife 
deserted the husband, but until October of that year the husband 
paid weekly visits to her in an endeavour to persuade her to return 
to him. He did not see the wife at all between October, 1944, and 
December, 1949. He then received a letter from her, asking for 
money, and as a result he visited her once a fortnight at her mother’s 
house till March, 1950. On each of these occasions he asked her to 
return, but she refused. On two or three of these occasions sexual 
intercourse took place. On November 8, 1950, the husband received 
a letter from the wife to the effect that she would never live with him 
again. As a result of the intercourse the wife became pregnant, and 
a child was born on December 6, 1950. The husband's petition for 
divorce, presented on May 15, 1951, on the ground of the wife’s 
desertion, was dismissed on the ground thst the sexual intercourse 
between the spouses during the period of three years immediately 
preceding the presentation of the petition precluded the granting of a 
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decree :—Held, two or three acts of sexual intercourse between a 
deserted and a deserting spouse did not as a matter of law necessarily 
terminate a current period of desertion; there must be mutual 
intention to terminate it, and here the wife had had no such intention; 
the doctrine of condonation did not apply to the matrimonial offence 
of desertion as defined in the Matrimonial Causes Act, 1950, s. 1 (1) (6), 
so as to make sexual intercourse between the spouses within the 
statutory period of three years an absolute bar to a decree founded 
upon desertion for that period; and, — the husband was 
entitled to a decree. (Perry v. Perry. C.A.) .. bee 


7. Desertion; continuance of desertion; adultery of petitioner; effect on 
deserting spouse’s mind.—The parties were married in May, 1947, when 
the husband was serving in the army and the wife was living with her 
parents and earning her own living. In December, 1947, the husband, 
having come out of the army, deserted the wife. In 1948 the wife 
committed adultery. In October, 1949, the wife informed the husband 
of her adultery and asked him to divorce her. Until then the husband 
had contemplated reconciliation. In December, 1950, the husband 
asked the wife for evidence of her adultery. The wife now petitioned 
for divorce on the ground of desertion, and the husband cross- 
petitioned on the ground of adultery. A decree was pronounced in 
favour of the wife on the ground that the husband’s conduct conduced 
to her adultery, and, therefore, his desertion continued :—Held, 
adultery by a deserted spouse terminated the desertion unless it was 
shown that the conduct of the deserting spouse was not affected by 
the adultery; the onus of proving that fact was on the spouse who 
committed adultery; in the present case, the wife’s adultery had 
affected the husband’s attitude towards her; and, therefore, the wife 
was not entitled to a decree. Observation of Lorp GREENE, M.R., 
in Williams v. Williams ({1943] 2 All E.R. Sites — (Richards 
v. Richards and Another. C.A.) nel ie 


8. Desertion; decision inconsistent with previous High Court finding; 
justices ignorant of previous finding; order for re-hearing.—On 
January 23, 1950, the husband and wife parted, and on February 21, 
1950, the husband filed a petition for divorce on the ground of the 
wife’s cruelty. The wife filed an answer merely denying the charge. 
The case was heard by a commissioner who, on June 28, 1951, held 
that the charge of cruelty had not been proved, but that, in any 
event, if it had been proved, it would have been condoned, and that 
it would not have been revived on January 23, 1950, since on that 
date the wife had been ejected from the matrimonial home, and, 
therefore, was not then guilty of desertion. The petition was, 
therefore, dismissed. On March 10, 1952, justices heard two sum- 
monses issued by the wife alleging against the husband desertion 
and wilful neglect to maintain. The justices were not informed of 
the previous High Court finding on the question of desertion and 
dismissed the summonses on the ground that the wife had been 
guilty of desertion on January 23, 1950. On appeal by the wife:— 
Held, (i) since the charge of cruelty had not been proved, the commis- 
sioner’s findings on condonation and the absence of the revival of 
the offence by the wife’s desertion were findings on matters not 
directly in issue before him, and, therefore, they could not operate 
as an estoppel binding the justices; (ii) in any event, when there 
was an assertion of estoppel it should be brought to the notice of the 
tribunal alleged to be affected by it and supported by evidence of 
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the matters from which the estoppel was said to arise, and neither 
of those steps had been taken; (iii) since there was a previous contrary 
finding of the High Court on the same subject-matter, of which the 
justices had not been informed, the case should be sent back to them 
for re-hearing (Sanders (orse. ream v. Sanders (orse. Saunders). 
P.D. & A.) oe vis ei a ee Nee eA “ss 


9. Desertion; evidence; notes of raleneang ap on earlier summons. ee 


v. Lane. C.A.) 


10. Desertion; parties living under same roof; house owned by both 


spouses; no allowance paid to wife; provision of meals separately ; 
occupation of separate rooms; other parts of house shared.—On an 
undefended petition for divorce brought by a husband against his 
wife on the ground of desertion it was proved that for more than 
three years before the presentation of the petition the parties had 
lived in the same house, which belonged to them both, but each 
occupied a separate bedroom and sitting-room and cooked their own 
food separately. During that time the husband had not paid any 
allowance to the wife. They shared the kitchen and the passages 
and other parts of the house and did not speak except for the business 
necessities of the day :—Held, on these facts it could not be said that 
the parties had ceased to be one household and had become two 
separate households, and, therefore, desertion had not been proved. 
Observations of Dennine, L.J., in Hopes v. and amen J.P. me 
applied. (Baker v. Baker. P.D. & A.) se 


1l. Desertion; parties living under same roof; house owned by both 


spouses; no allowance paid to wife; provision of meals separately ; 
occupation of separate rooms; other parts of house shared.—On an 
undefended petition for divorce brought by a husband against his 
wife on the ground of desertion it was proved that for more than 
three years before the presentation of the petition the parties had 
lived in the same house, which belonged to them both, but each 
occupied a separate bedroom and sitting-room and cooked their own 
food separately. During that time the husband had not paid any 
allowance to the wife. They shared the kitchen and the passages 
and other parts of the house, but whenever possible they avoided 
meeting :—Held, on these facts the parties had ceased to be one 
household and had become two separate households, and the wife 
had deserted the husband. Walker v. Walker (ante, p. 346), followed. 
— of a J. dpa int sae reversed. (Baker v. Baker. 

A.) : wit ys “se 


12. Desertion; parties living under same roof; occupation of separate 


rooms; wife performing no household duties for husband; no verbal 
communication.—The husband and the wife were married in 1918. 
From 1945 until the husband presented a petition for divorce in 1951 
on the ground of his wife’s desertion, the parties lived in the same 
house, but the wife withdrew into a separate bedroom which she kept 
locked. She performed no household duties for the husband, who 
had to do his own washing, mending and ironing. As his wife would 
do no cooking for him, the husband had his meals out as often as 
possible, and only cooked for himself on Sunday mornings, always at 
a time when the wife was not using the kitchen herself. When the 
parties wished to communicate with one another, they did so by 
written notes. The wife rejected an attempt by the husband at 
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14. 


15. 


reconciliation, saying that she was not coming back to live with 
him :—Held, the facts were such that the parties were not living 
together in one household, and the wife had deserted the husband. 
Smith v. Smith ([ _— 4 All E.R. rapes — (Walker v. Walker. 
C.A.) sae _ oss oon 


. Desertion; termination; offer by deserting husband to resume 


cohabitation; wife asked to return to look after children—On 
September 20, 1951, the husband constructively deserted the wife 
by refusing, without any reasonable cause, to allow her to enter 
the house. A fortnight later he asked her to return to him as he 
wanted her to look after the children, but he said that he would not 
sleep with her and would not take her out. The parties were both in 
early middle age and there was no physical or moral impediment 
why they should not live together as man and wife in the full sense 
of the words :—Held, in the circumstances the offer was not a genuine 
offer to resume cohabitation which the wife was bound to er 
(Casey v. Casey. P.D. & A.) . iu as ne a 


Justices; separation order; variation; deletion of non-cohabitation 
clause; husband’s desire to make amends and resume married life; 
Summary Jurisdiction (Married Women) Act, 1895 (58 and 59i Vct., 
ce. 39), 8. 7.—On March 31, 1952, justices found the husband guilty 
of persistent cruelty and made a separation order in favour of the 
wife. On appeal by the husband :—Held, it was open to the justices 
to make the order, which, therefore, would not be set aside, but, if 
the husband were to satisfy the justices that he realised that the 
separation was his fault and that he wished to make amends, that 
would be fresh evidence within the meaning of s. 7 of the Summary 
Jurisdiction (Married Women) Act 1895, on which the justices 
could vary the order by deleting the non-cohabitation clause. oe 
v. Haynes. P.D. & A.) , 


Maintenance; amount; considerations to be applied; desire to effect 
reconciliation between parties; conduct of parties; Summary 
Jurisdiction (Married Women) Act, 1895 (58 and 59 Vict., c. 39), 
s. 5 (c).—In determining the amount of maintenance to be paid by 
a husband under the Summary Jurisdiction (Separation and Main- 
tenance) Acts, 1895 to 1949, justices ought not to make an order for 
a small amount in order to force the wife to agree to a reconciliation. 
If they wish to effect a reconciliation their proper course is to adjourn 
the case pending the intervention of the probation officer and to 
award by way of an interim order such amount as they think appro- 
priate. Although the Summary Jurisdiction (Married Women) Act, 
1895, 8. 5 (c), regulating the awards of maintenance in courts of 
summary jurisdiction, refers to the duty of “‘ having regard to the 
means” of the parties, that does not exclude any relevant con- 
sideration of the conduct of the spouses, and, if the conduct of one 
spouse is taken into account in determining the amount of the award, 
the justices should also take into account the conduct of the other 
spouse. (Wharton v. Wharton. P.D. & A.) .. . , 


Maintenance; conflict of jurisdiction; decree of judicial separation ; 
application to High Court for permanent alimony discharged; 
summons for maintenance in court of summary jurisdiction.— 
On October 9, 1946, the wife obtained a decree of judicial separation. 
On November 15, 1947, she applied to the registrar for an order for 
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17. 


18. 


the payment of permanent alimony. In April, 1948, the husband 
agreed to pay the wife a weekly sum for maintenance. Subsequently, 
he defaulted, and on January 16, 1952, the wife’s application for 
permanent alimony was, at her request, dismissed, on January 21 
she applied to justices for a summons for a maintenance order against 
her husband on the ground that he had wilfully neglected to maintain 
her, and on February 22 that summons was dismissed by the justices 
on the ground that, if they entertained it, there would be a conflict 
of jurisdiction with the High Court where the suit for judicial separa- 
tion was still in existence:—Held, on January 16, 1952, the then 
existing proceedings for alimony in the High Court were terminated ; 
the mere fact that the wife had a right to make a further application 
to the High Court for permanent alimony, or the possibility that at 
some future date she might make such an application, did not create 
either an actual conflict of jurisdiction or a reasonable likelihood or 
probability of such a conflict between the court of summary jurisdic- 
tion and the High Court; and, therefore, the justices were bound 
to hear and determine the summons. Pooley v. Pooley (1952) 
(116 J.P. 108), applied. Quaere whether, as a result of the difference 
in wording between s. 190 (4) of the Supreme Court of Judicature 
(Consolidation) Act, 1925, and s. 20 (2) of the Matrimonial Causes 
Act, 1950, the principles relating to the time within which an applica- 
tion for permanent alimony must be made after a decree of divorce 
or nullity now apply to such an application after a decree of judicial 
separation, and whether r. 45 of the Matrimonial Causes — 1950, 
is ultra vires. (Cooper v. Cooper. P.D. & A.) “ 


Maintenance; desertion by wife; grant to wife of national 
assistance; liability of husband to National Assistance Board; 
National Assistance Act, 1948 (11 and 12 Geo. 6, c. 29), s. 42 (1) (a).— 
A wife without justification refused to live with her husband in the 
matrimonial home provided by him. Later, she obtained a grant 
of assistance from the National Assistance Board, and the board 
preferred complaints against the husband to recover sums already 

paid by them to the wife and for an order that the husband should 
thenceforth pay such sum in respect of the wife’s maintenance as the 
court might order. The justices held that under s. 42 (1) of the 
National Assistance Act, 1948, the husband was not liable to main- 
tain a wife who had deserted him, and dismissed the complaints. 
The board appealed :—Held, that s. 42 (1) of the Act of 1948 did not 
alter the previously existing law so as to impose on the husband an 
absolute liability to maintain his wife, and that, as the wife had 
deserted the husband, the justices had rightly held that he was not 
liable to maintain her or to pay the amounts claimed by the 
board. (National Assistance Board (by J. R. Beattie) v. Wilkinson. 


Maintenance; discharge of order; adultery; sexual intercourse by 
former wife after dissolution of marriage; no evidence that alleged 
intercourse occurred with married man; Summary Jurisdiction 
(Married Women) Act, 1895 (58 and 59 Vict., c. 39), s. 7.—On 
March 28, 1947, the wife was granted by justices a maintenance 
order against her then husband. On January 9, 1950, the marriage 
was dissolved, but the maintenance order was allowed to stand. 
On December 7, 1951, the husband applied to the justices to discharge 
the order on the ground of his former wife’s adultery with a named 
man, but he adduced no evidence that this man was married at the 
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time of the aileged adultery :—Held, unless it were proved that the 
man with whom the former wife was alleged to have committed 
adultery was married at the material time, any sexual intercourse 
which might have occurred between them could not constitute an 
act of adultery, and, therefore, the maintenance order would con- 
tinue in the former wife’s favour. Absom v. Absom — - se 
applied. (Chorlton v. Chorlton. P.D. & A.) a 


Maintenance; discharge of order; adultery by wife after dissolution 


of marriage; preferable jurisdiction of Divorce Court; Summary 
Jurisdiction (Married Women) Act, 1895 (58 and 59 Vict., c. 39), s. 7. 

On November 29, 1944, justices granted the wife an order for 
maintenance against her husband on the ground of his desertion. In 
September, 1948, she obtained a decree for the dissolution of her 
marriage on the ground of the same desertion. In February, 1951, 
the husband applied to the justices, under s. 7 of the Summary 
Jurisdiction (Married Women) Act, 1895, to discharge the order of 
November 29, 1944, on the ground that within the preceding twelve 
months the wife had committed adultery with one R., a married man. 
The justices found that the wife had had sexual intercourse with R., 
but doubted whether this constituted an “ act of adultery ”’ within 
s. 7, she at the material time having ceased to be a married woman. 
Treating that question as irrelevant, they discharged the order on 
financial grounds:—Held, in the circumstances of the case the 
justices should have exercised their discretion to discharge the order 
on the ground that the wife should be left to seek an order for main- 
tenance in the Divorce Court since that court was free to consider 
all the circumstances of the case and to assess the true bearing of 
every part of the wife’s conduct, whereas, under s. 7 of the Act of 
1895, on proof that the wife had committed an act of adultery the 
justices were bound forthwith to discharge the order. Per Kar- 
MINSKI, J.: The true test whether, when the wife had intercourse 
with R., she committed adultery, she being then unmarried, is: 
‘Was she then dishonouring or defiling her own marriage bed or 
that of R.? She, being a single woman, could not be dishonouring 
or defiling her own marriage bed, but R. was married, and, if she had 
intercourse with him, she was dishonouring or defiling the marriage 
bed of him and his wife, and so she was committing adultery. The 
justices having found that she had had sexual intercourse with R., 
it followed that they had, in effect, found that she had committed 
an act of adultery within s. 7. (Abson v. Abson. P.D. & A.) 


20. Maintenance; discharge of order; “ residence " of wife with husband ; 


parties living beneath same roof under estranged conditions for more 
than three months; subsequent variation of order and remission of 
arrears obtained by husband; estoppel; Summary Jurisdiction 
(Separation and Maintenance) Act, 1925 (15 and 16 Geo. 5, c. 51), 
s. 1 (4).--In May, 1943, a wife obtained an order for maintenance 
against her husband. For seven months thereafter, being unable to 
find other accommodation, by agreement with her husband, she 
continued to reside with him in a house of which they were joint 
tenants. She paid half the rent and shared the downstairs rooms, 
but occupied a separate bedroom. On occasions she did housework 
for her husband, but did not cook his meals. In 1948 the husband 
obtained a remission of arrears under the order and an order reducing 
the amount payable. On a complaint by the wife in 1951 in respect 
of further arrears:—Held, (i) that, as the wife had “ resided ” with 
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the husband for three months after the order had been made in 1943, 
the order had, by virtue of s. 1 (4) of the Summary Jurisdiction 
(Separation and Maintenance) Act, 1925, on the expiry of that period 
ceased to have effect for all purposes, and the wife could not recover 
the arrears claimed. Evans v. Evans (1946) (112 J.P. 23), applied ; 
(ii) that the application by the husband in 1948 for a variation of 
the order and the variation and remission of arrears then granted 
to him did not act as an estoppel to him from relying on s. 1 (* 
of the Act of 1925. (Harris v. Harris. K.B.D.) 5 


21. Maintenance; enforcement of order; wife residing with husband 
at time of order; departure of husband before three months had 
elapsed; resumption of residence by husband, but not of cohabita- 
tion; Summary Jurisdiction (Separation and Maintenance) Act, 1925 
(15 and 16 Geo. 5, c. 51), s. 1 (4).—At a court of summary jurisdiction 
on November’30, 1951, a complaint was preferred by a wife in respect 
of arrears alleged to be due under a maintenance order previously 
made by the justices against her husband. The original order was 
made on May 26, 1950, and it was varied on November 17, 1950, the 
weekly amount payable being then increased. At the date of the 
original order the parties were residing in a house of which they were 
joint owners, and they continued to live there till a day in June, 1950. 
The husband then left the house and lived at another address till 
October, 1950. He then returned to the house, where his wife was 
still living, and they continued to live there up to the date of the 
complaint. From the date of his return to the date of the complaint 
the parties occupied separate rooms, the wife performed no domestic 
duties for the husband, and there was no resumption of cohabitation. 
The justices, being of opinion that the case was distinguishable from 
Evans v. Evans (1947) (112 J.P. 23), held that the complaint was 
proved and made an order accordingly. The husband appealed :— 
Held, that under s. | (4) of the Summary Jurisdiction (Separation 
and Maintenance) Act, 1925, so long as the parties continued to 
reside together the order did not take effect, but it became effective 
once they parted, and, once the order had become effective, it re- 
mained in force unless the state of affairs visualized by s. 2 (2) of the 
Act—namely, a resumption of cohabitation—took place or the order 
was terminated by the justices on some recognized ground, e.g., 
adultery by the wife. In the present case the order became effective 
as soon as the husband left the house in June, 1950, and, there having 
been no resumption of cohabitation, it was effective at the date of 
the complaint. The decision of the justices was, therefore, right and 
the appeal must be dismissed. (Hewitt v. Hewitt. Q.B.D.) 


WR weet i lO mcareit 


Ce ee ee ee 


22. Maintenance; respondent husband a foreigner; need to ensure his 
understanding charges and evidence.—Where a foreigner, who is 
ignorant of the English language or has little knowledge of it, is 
before a court of summary jurisdiction as respondent to a summons 
taken out by his wife for maintenance on the ground of his persistent 
cruelty and desertion the justices must see that all the necessary 
steps are taken to make him understand exactly what the charges 
are which are made a him and the evidence which is given in 
support of them. R. v. Lee Kun (1915) 8 J.P. ange eaeimran 
(Kashich v. Kashich. P.D. & A.) ... 


23. Maintenance; wilful neglect to maintain; consensual separation; 
no agreement as to maintenance ; liability of husband.—The husband 
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and wife parted by mutual consent in November, 1946, and from 
that date the husband had not paid the wife any maintenance, nor 
had she demanded any maintenance until July 17, 1951, when she 
issued @ summons for wilful neglect to maintain :—Held, proof of a 
consensual separation of spouses without any agreement by the 
parties regarding the maintenance of the wife is sufficient to rebut 
the common law presumption that a husband is liable to maintain 
his wife, and to that extent the onus is on the wife to prove liability 
by the husband: observation by Hit, J., in Papadopoulos v. 
Papadopoulos (94 J.P. 39) not applied; and, in the absence of any 
demand by the wife before she took out the summons, the justices 
were not justified in making a maintenance order: Tulip v. Tulip 
({1951} 2 All E.R. 91) distinguished. (Stringer v. Stringer. P. D. & A.) 


. Maintenance; wilful neglect to maintain; maintenance agreement; 
covenant by wife not to sue providing payments punctually made; 
no default in payment; deterioration in wife’s financial position.— 
On December 22, 1949, a husband and wife entered into an agreement 
whereby the husband agreed to pay a certain sum each week as 
maintenance for the wife and for the child, and the wife undertook 
not to take any proceedings for maintenance so long as the payments 
were punctually made. Owing to ill-health the wife was forced to 
give up work and asked the husband for an increase of maintenance. 
The husband refused to accede to this request, but at no time was 
he in default in his payments under the agreement. On a summons 
by the wife alleging that he was guilty of wilful neglect to maintain :— 


Held, the punctual performance of the obligation to make weekly 
payments was not conclusive of the matter, and the wife was entitled 
to have the amount reviewed in the light of the existing circum- 
stances. Tulip v. Tulip ([1951] 2 All E.R. 91), applied. (Dowell v. 
Dowell. P.D. & A.) ... _— ose ose ont _ es 


Maintenance order; discharge of order; petition for divorce; appli- 
cation for alimony pendente lite.—Where a wife who has in her favour 
& maintenance order may by a magistrate includes in a petition for 
divorce a claim for alimony pendente lite, she may apply to the 
magistrate to discharge his order since she cannot have two con- 
current maintenance orders, and the jurisdiction of the magistrate 
in dealing with her application does not conflict with the jurisdiction 
of the Divorce Court. (Pooley v. Pooley. P.D. & A.) 


. Maintenance order; husband living in wife’s house; residence under 
same roof under estranged conditions for three months after order; 
enforceability of order; Summary Jurisdiction (Separation and 
Maintenance) Act, 1925 (15 and 16 Geo. 5, s. 51), s. 1 (4).—On 
January 31, 1951, on the complaint of a wife, justices made a main- 
tenance order against her husband. Between that date and May 9, 
1951, the parties lived under estranged conditions in a house owned by 
the wife. The wife did not take any step to evict her husband 
because she was erroneously of the opinion that, if she did so, she 
might be adjudged guilty of desertion. By May 9, the husband 
was in arrears to the extent of £26, and on that date the wife preferred 
a complaint before the justices, who made an order committing the 
husband to prison:—Held, that as the husband had resided with 
the wife in the house for a period of more than three months from the 
making of the original order, she had resided with him within the 
meaning of s. 1 (4) of the Summary Jurisdiction (Separation and 
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27. 


28. 


INCOME TAX. 


Maintenance) Act, 1925, with the result that on the termination of 
that period the original order ceased to be enforceable, and, accord- 
ingly, the order committing the husband to prison was invalid and 
must be quashed. (Curtin v. Curtin. Q.B.D.) baa 


Maintenance order; husband resident in Northern Ireland; “ last 
ordinarily resided together as man and wife in England”; Main- 
tenance Orders Act, 1950 (14 Geo. 6, c. 37), s. 11 (1).—The parties 
were married in England in 1938 and lived in London thereafter. In 
1941 they went to live in Ireland, but in 1942, while on seven days 
leave from the Royal Air Force, the husband brought the wife back 
to the house in London where they had previously lived. The parties 
drifted apart, but in 1947 the husband rejoined the wife at the house 
in London and they occupied the same bedroom for two nights. The 
husband then left the wife on the understanding that he would return 
to his work and that she would join him at the place where he was 
sent by his employers. The wife never heard again from the husband 
who now resided in Northern Ireland. On a summons by the wife 
alleging desertion by the husband :—Held, (i) in 1947 the parties 
“last ordinarily resided together as man and wife in England ” 
within the Maintenance Orders Act, 1950, s. 1 (1), and, therefore, the 
court of summary jurisdiction had jurisdiction to deal with the 
summons; (ii) there was evidence from which the court could find 
the husband guilty of desertion. Per Lorp Merriman, P.: “‘ Re- 
siding together as man and wife’, in the language of the Divorce 
Court, is sometimes called cohabiting, and I am bound to say that 
I should find a great deal of difficulty in distinguishing between 
residing together as man and wife and cohabiting. I do not think 
one carries it any further by paraphrasing it, but I suppose the words 
‘ last ordinarily resided together as man and wife in England ’ could 
be paraphrased by saying that the matrimonial home at which they 
last cohabited was in England.” (Lowry v. Lowry. P.D. & A.) ... 


Maintenance order; wilful neglect to maintain; reasonable and honest 
belief of wife’s adultery.—As a result of quarrels over the wife’s 
relationship with another man, the husband turned the wife out of 
the matrimonial home. On the wife’s summonses against the 
husband charging him with desertion and wilful neglect to provide 
her with reasonable maintenance :—Held, the husband’s bona fide 
belief, induced by the wife, that she had committed adultery was a 
good defence, not only to the charge of desertion, but also to the 
charge of wilful neglect to maintain. Morris v. Edmonds (1897) 
(77 L.T. 56) and Glenister v. Glenister ee “- J.P. Seat ar. 
(Chilton v. Chilton. P.D. & A.) 


I 


1. Industrial building allowance; “cutting” excavation of land by 


water undertaking; Income Tax Act, 1945 (8 and 9 Geo. 6, c. 32), 
s. 14 (1) (6), and proviso.—Income tax capital allowances can be 
claimed under Part I of the Income Tax Act, 1945, on capital expendi- 
ture incurred on the construction of industrial buildings and struc- 
tures. By s. 14 (1) (b) of the Act expenditure incurred on preparing, 
cutting, tunnelling, or levelling ax.y land does not qualify for the allow- 
ances, subject to the proviso that expenditure on certain work done 
to receive the foundations of a building is allowable unless the work 
consists of cutting or tunnelling. The corporation owned a water- 
works undertaking, and claimed annual wear and tear allowances 
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in respect of expenditure incurred in excavating land for extending 
reservoirs, deepening channels, making chutes, settling pools, etc. 
The inspector of taxes disallowed the claim on the ground that the 
work was “ cutting ” within the meaning of s. 14 (1) (6) of the Act :— 
Held, the word “ cutting’ was not to be construed in the sense 
only of making an open way through land, but included any incision 
of the earth which severed the continuity of the soil, and, therefore, 
the corporation’s expenditure was on “cutting” land within the 
meaning of s. 14 (1) (6) of the Income Tax Act, 1945, and was properly 
disallowed from their claim to allowances. (McIntosh (Inspector 
of Taxes) v. Manchester Corporation. Ch.D.) see bac sue 


2. Industrial building allowances; cutting; excavation of land by water 
undertaking; Income Tax Act, 1945 (8 and 9 Geo. 6, c. 32), s. 14 
(1) (6), and proviso.—By Part I of the Income Tax Act, 1945 (now 
Chapter I of Part X of the Income Tax Act, 1952) certain allowances 
were given in respect of capital expenditure incurred on the con- 
struction of buildings or structures which were to be industrial 
buildings or structures. Section 14 (1) (6) provided that references 
in Part I of the Act to expenditure incurred on the construction of a 
building or structure did not include any expenditure incurred on 
“ preparing, cutting, tunnelling or levelling any land”. By a 
proviso expenditure on preparing land to receive the foundations of a 
building or structure, being work which might be expected to be 
valueless when the building or structure was demolished, was not 
excluded, unless it was work which “ consists of cutting or tunnelling ’’. 
Manchester Corporation incurred capital expenditure on its water 
undertaking, which was admittedly an industrial building or struc- 
ture, but part of the expenditure which related to the excavation of 
land for extending reservoirs, deepening flood channels, making a 
new weir and settling pools, and constructing an aqueduct, was 
disallowed for the purpose of claiming an annual allowance on the 
ground that the work was “ cutting ’’ and so was excluded by s. 14 
(1) (6):—Held, the word “ cutting ”’ in s. 14 (1) (6) and the proviso 
meant excavating the land in any way, and was not confined to 
excavation in the nature of making a cutting through land; and, 
accordingly, the work in question was “ cutting” within the para- 
graph and proviso and the corporation’s claim was properly dis- 
allowed. Decision of Varisgy, J. (ante, p. 209), affirmed. (McIntosh 
(Inspector of Taxes) v. Manchester Corporation. C.A.) . 


INFANTS. 

1. Custody of child; revocation of order in wife’s favour; no misconduct 
by wife; welfare of child paramount consideration; Guardianship 
of Infants Act, 1925 (15 and 16 Geo. 5, c. 45), s. 1.—On June 22, 1951, 
justices made an order in the “wife’s favour under the Summary 
Jurisdiction (Married Women) Acts, granting her (inter alia) the 
custody of the child of the marriage. On January 9, 1952, the 
husband's application to revoke or vary that part of the order relating 
to custody was dismissed by the justices on the ground that, as there 
was no evidence of misconduct by the wife, in view of the decision in 
Cobbe v. Cobbe (1909) (73 J.P. 208), they had no jurisdiction to 
interfere with the order:—Held, since it had been enacted by the 
Guardianship of Infants Act, 1925, s. 1, that: ‘“‘ Where... the 
custody ...of an infant...is in question, the court, in deciding 
that question, shall regard the welfare of the infant as the first and 
paramount consideration...” the decision in Cobbe v. Cobbe was 
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INFANTS—continued 
no longer good law, and, therefore, the justices had misdirected them- 
selves in law and their dismissal of the application must be set aside. 
(Chipperfield v. Chipperfield. P.D. & A.) es a 


2. Maintenance; order of High Court; enforcement; summons by wife 
as infant’s next friend; Debtors Act, 1869 (c. 62), s. 5; Matrimonial 
Causes Rules, 1950 (S.I., 1950, No. 1940), r. 64 (1).—Where a main- 
tenance order directing payment by the husband to the children of 
the marriage is not complied with, a judgment summons under s. 5 
of the Debtors Act, 1869, will not be issued in the name of the wife 
since she administers the money merely as agent for the children and 
on their; behalf and is not herself a principal as against the debtor. 
The children are persons “ in whose favour an order has been made ” 
within the meaning of R.S.C. Ord. 42, r. 26, and, under the Matri- 
monial Causes Rules, 1950, r. 64 (1), the wife is entitled to issue the 
summons as their next friend. (Shelley v. Shelley. P.D. & A.) ... 


J 

JUSTICES. 

1. Procedure; retirement of justices; information with regard to previous 
convictions conveyed to justices in their room; retirement of clerk 
with justices; certiorari; conviction quashed.—After justices had 
retired, with their clerk, to consider their decision, the clerk returned 
into court, obtained a piece of paper from a police officer (on which, 
in fact, particulars of a previous conviction were recorded), and took 
it back with him into the retiring room. On their return into court, 
the justices announced that they convicted the defendant, but no 
reference to the contents of the piece of paper was made in open court. 
The justices heard evidence in court regarding the previous con- 
viction and then fined the defendant—Held, that, as justice had 
not manifestly been seen to be done, inasmuch as neither the de- 
fendant nor anyone in court knew the contents of the piece of paper, 
the conviction must be quashed. R. v. Bodmin JJ. Ex parte 
McEwen (1947) (111 J.P. 47), applied. Davies v. Griffiths (1937) 
(101 J.P. 24), distinguished. Per curiam: The justices’ clerk should 
not retire with the justices when they are about to consider their 
decision, but should remain in court unless the justices desire to be 
advised by him on a point of law, in which case they are entitled to 
send for him. (R. v. East Kerrier Justices. Ex parte Mundy. 


ORS OE A Rt RIES oe 


ST 


6 ECTS FE IRD hs ee OR 


aE Ee 


2. Summary trial of indictable offence; prisoner not informed of liability 
to be committed to quarter sessions for sentence; convictions 
quashed; Summary Jurisdiction Act, 1879 (42 and 43 Vict., c. 49), 
s. 17 (2) and Criminal Justice Act, 1925 (15 and 16 Geo. 5, c. 86), 
s. 24 (2), as amended by Criminal Justice Act, 1948 (11 and 12 Geo. 
6, c. 58), 8. 79, sch. [X.—The applicant appeared before a magistrates’ 
court charged with larceny and pbtaining credit by fraud. He was 
informed of his right to trial by jury and he consented to be dealt 
with summarily, but he was not informed of his liability to be com- 
mitted for sentence to quarter sessions under s. 29 (1) of the Criminal 
Justice Act, 1948, as is required by s. 17 (2) of the Summary Juris- 
diction Act, 1879, and s. 24 (2) of the Criminal Justice Act, 1925, as 
amended by s. 79 of and sch. [X to the Act of 1948. The magistrates 
convicted the applicant on both charges, and, after hearing evidence 
of the applicant’s character and antecedents, committed him to 
quarter sessions for sentence :—Held, that as the provisions of the 
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statutes of 1879 and 1925 (as amended) were mandatory and as the 
procedure therein laid down had not been strictly followed, the 
convictions were bad and certiorari must issue to quash them. 
R. v. Cockshott (62 J.P. 325; [1898] 1Q.B. 582), — (R. v. 
Kent Justices: Hx parte Machin. Q.B.D.) ... nae 


L 

LICENSING. 

1. Intoxicating liquor; drunk on licensed premises; room of licensed 
premises let to private party for wedding; guests subsequently found 
drunk in room; Licensing Act, 1872 (35 and 36 Vict., c. 94), s. 12.— 
An upper room of a public house was let to a private party for a 
wedding reception, and alcoholic liquor was supplied. Later, two 
of the guests were found drunk in the room and were charged with 
being drunk on licensed premises, contrary to s. 12 of the Licensing 
Act, 1872. Justices held that the hirer had exclusive possession of 
the room, that there was no possession in the licensee, and that, 
therefore, the room ceased to be licensed premises, and, accordingly, 
they dismissed the informations :—Held, that the licence had been 
granted and was in force in respect of the whole of the premises, and 
the room in which the reception was held remained part of the 
licensed premises. The justices, therefore, came to a wrong decision, 
and the case must be remitted to them to hear and determine. 
(Stevens v. Dickson and Another. Q.B.D.) in a 


2. Occasional licence; four consecutive periods of three days each ; events 
at festival continuing for two months; public dances and entertain- 
ments in public gardens; Revenue Act, 1862 (25 and 26 Vict., c. 22), 
s. 13; Licensing (Consolidation) Act, 1910 (10 Edw. 8 and 1 Geo. 6, 
c. 24), s. 64 (1), (2) and 4.—On August 12, 1952, the respondent 
applied for the grant of four occasional licences, for four consecutive 
periods of three days each, for the sale of intoxicating liquor in 
public gardens during a city festival which lasted two months. The 
four licences covered the period from August 18 to August 30, 
excluding Sunday, August 24, and were for the occasions of public 
dances, illuminations and entertainments in the gardens. The 
justices granted the four licences. On a motion for certiorari to 
quash the justices’ orders :—Held, that under s. 64 (1) of the Licensing 
(Consolidation) Act, 1910, justices were entitled to consent to a series 
of occasional licences for consecutive periods of three days each if 
they considered that the licences were “ conducive to public con- 
venience, comfort and order” within the meaning of s. 13 of the 
Revenue Act, 1862, and were otherwise proper, and that it was not 
necessary that an occasional licence should be for a separate and 
independent occasion only, or that there must be a lapse of at least 
one day between the periods for which two successive occasional 
licences could be granted. The justices were, therefore, entitled to 
grant the occasional licences which had been granted in the present 
case. (R. v. Bath re Justices and Another: Ez parte 
Chittenden. Q.B.D. ase ‘ sii iad 


3. Passenger vessel; sale not restricted to permitted hours; Finance 
(1909-10) Act, 1910 (10 Edw. 7, c. 8), sch. I, Part D; Licensing Act, 
1921 (11 and 12 Geo. 5, c. 42), s. 1 (1), s. 181—The sale of intoxicating 
liquor to & passenger on board @ passenger vessel in respect of which 
& passenger vessel licence for the sale of such liquor has been seen 
by the Commissioners of Customs and Excise under the 
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(1909-10) Act, 1910, s. 43, and sch. I, Part D, is not restricted to 
the hours during which intoxicating liquor may be sold on licensed 
premises under the Licensing Act, 1921, s8.1(1). Gallagher v. Rudd 
(1898) (61 J.P. 789), distinguished. (Green and Another v. Thames 
Launches, Ltd. Q.B.D.) ee on ye ei sia oat 


M 
MARKETS. 


Stallage charges; different charges for resident and non-resident stall 
holders; reasonableness.—The corporation were the owners of a 
market and also of the soil of the street in which it was held. The 
market, which was held once a week, was of very ancient origin, and 
in 1684 the corporation had surrendered its rights in the market and 
receivéd a re-grant. For many years the corporation had charged 
stallage (i.e., payment for the right to erect a stall on a site in the 
market), but no charge was provided for in any charter, nor was the 
amount regulated by statute, statutory order, or custom. The 
market was not completely covered with stalls and sufficient space was 
left for traders to sell wares without setting up stalls, and, therefore, 
traders were not compelled to take stalls, but did so for their greater 
convenience. In 1939 linear foot frontage as a basis for charges was 
first introduced by the corporation, and in 1945 a scale of charges on 
this basis was adopted and published under which traders residing 
within the borough paid Ils. 3d. per foot, those residing within ten 
miles of the borough 2s. per foot, and others £1 (reduced in 1949 to 10s.) 


per foot. The plaintiff claimed that the stallage charges were un- 
reasonable and excessive and sought an injunction restraining the 
corporation from so charging.—Held, as the stallholders took stalls, 
not under compulsion by the exclusion of any site from common law 
market activities, but for their greater convenience at stallage rates 
published by the corporation of which they were aware, it was a 
voluntary bargain, and could not be attacked by reason of the 


amount of the stallage. (Attorney-General v. Colchester Cor- 
poration. Ch.D.)... ene eee ona vee eee eee ove 


MASTER AND SERVANT. 


Trade dispute; jurisdiction of National Arbitration Tribunal; dispute 
between workman and employers arising out of interpretation of 
workman’s contract of service; conditions of Employment and 
National Arbitration Order, 1940 (S.R. & O., 1940, No. 1305), art. 7.— 
On September 26, 1939, the defendant corporation passed a resolution 
that their employees who were called up for war service should have 
their war service pay augmented to their “ full pay.”” By a resolution 
dated January 23, 1940, “ full pay ’’ was defined as meaning the 
ordinary salary to which an employee would normally have become 
entitled had he continued in his civil duties, including any annual 
increment under the corporation’s scale of salaries applicable to the 
particular grade in which he was serving when called up for war 
service, but excluding any increase of rates of pay or bonus granted 
by the corporation during the war. The plaintiff was employed by 
the corporation as a school teacher and served with the forces from 
September 8, 1941, until his demobilization in November, 1945, and 
on December 12, 1945, he resumed civil employment as a school 
teacher with the corporation. By the Remuneration of Teachers 
Order, 1945, the Mimister of Education directed local education 
authorities to pay to school teachers, as from April 1, 1945, the new 
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Burnham scales of salary, which increased the scales of salary for 
certain categories of teachers. Although the plaintiff was a teacher 
to whom the increased scales of salary applied, the corporation did 
not make up his war service pay to the increased amount as from 
April 1, 1945. On January 27, 1949, the corporation, purporting to 
act under the Conditions of Employment and National Arbitration 
Order, 1940, reported to the Minister of Labour and National Service 
a trade dispute existing between them and the plaintiff arising out 
of his claim for adequate augmentation of his war service pay as from 
April 1, 1945. The Minister referred the report to the National 
Arbitration Tribunal, and, by an award dated August 23, 1949, 
the tribunal found against the plaintiff. On the hearing of an 
originating summons taken out by the plaintiff to determine whether, 
under his contract of service with the corporation, he was entitled, as 
from April 1, 1945, to have his war service pay made up to the new 
Burnham scales of salary laid down in the order of 1945, it was 
contended on his behalf that the award made by the tribunal, dated 
August 23, 1949, was ultra vires as the tribunal had no jurisdiction to 
entertain a question of contractual rights as such a matter was not 
a “trade dispute” within the meaning of the order of 1940:— 
Held, the tribunal had jurisdiction to deal with the rights of em- 
ployers and employees under private, as distinct from national, 
agreements of service; the dispute between the plaintiff and the 
corporation was a “ trade dispute ” within the order of 1940, and the 
tribunal had jurisdiction to hear it; and, accordingly, by the award 
dated August 23, 1949, the matter as between the plaintiff and the 


corporation was res judicata. (Re Birkenhead Corporation’s Resolu- 
tions. Quigley v. Birkenhead Corporation. Ch.D.) as a 


{CHANT SHIPPING. 


isal to proceed to sea; substitute trawler hand; agreement to act as 
substitute; articles not signed; liability to conviction; Merchant 
Shipping Act, 1894 (57 and 58 Vict., c. 60), s. 376 (1) (5), (d), 8. 401 (3). 

At a court of summary jurisdiction informations were preferred 
by the appellant charging the respondent that he, being lawfully 
engaged to serve as a cook in the steam trawler, Yashima, did on 
October 3, 1951 (i) unlawfully and wilfully disobey a lawful command, 
namely a command that he should proceed to sea with the trawler, 
contrary to s. 376 (1) (d) of the Merchant Shipping Act, 1894, and 
(ii) without reasonable cause refuse to proceed to sea with the trawler, 
contrary to s. 376 (1) (6) of the Act. Two further informations 
charged the respondent with similar offences on the following day. 
The facts relating to the offences were the same, and the justices 
found that on October 1, 1951, at the office of the appellant, who 
was employed by N. & W., Ltd., the respondent applied to the 
appellant for employment as a cook in trawlers belonging to N. & W., 
Ltd. At that time there were no vacancies for cooks and the res- 
pondent was engaged by the appellant for shore work. Later that 
day @ vacancy for a cook occurred in the steam trawler Yashima. 
The appellant told the respondent that he required a substitute 
and offered to appoint him as the substitute, which offer was accepted 
by the respondent. He was then informed that the trawler would 
be sailing on October 3 on the morning tide from the West Dock 
Basin, Cardiff, and was ordered to proceed on board and to sail with 
the trawler, but he was not informed of the terms and conditions 
on which he would have to sail in the capacity of cook. At that 
time the ship’s copy of the fishing boats’ running agreement was in 
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the skipper’s cabin. On the morning of October 3 the crew assembled 
with the exception of the respondent. A car was sent for him and 
he came down with his bag, but said that owing to drink he was in 
no condition to go to sea. The respondent would neither sail with 
the trawler nor sign the running agreement, i.e., the articles, but he 
informed the appellant that he was prepared to sail that night, so 
the trawler missed the tide and arrangements were made for the crew 
to join her so that she could sail the following morning and the 
respondent was given an order to join the trawler. On October 3 he 
had drawn £1 in advance of wages, but when the trawler was ready 
he refused to sail, saying that he had been unable to obtain a further 
advance of wages, but that he would sail on October 5. On that day 
he again failed to appear, and he never did join the ship. The 
justices found that (i) the effect of s. 401 (3) of the Merchant Shipping 
Act, 1894, was not to render a seaman who had not signed the fishing 
boats’ agreement liable to be convicted of the offences charged in 
the informations, but to exempt the skipper of a fishing boat from a 
penalty for carrying to sea in an emergency a substitute who had 
not actually signed the agreement before the boat sailed; that 
(ii) following the dictum of Darina, J., in Haws v. Brown (1917) 
(81 J.P. 300), the respondent could not be convicted of refusing to 
proceed to sea unless he had signed articles, although he could be 
convicted of refusing to join his ship after being lawfully engaged ; 
and (iii) that it was not open to them in law to convict the respondent 
of the offences set out in the informations. They, accordingly, dis- 
missed the informations, and the prosecutor appealed :— Held, that, 
though there was no express finding of the fact, the case should be 
decided on the assumption that the respondent was engaged as a 
substitute for a seaman who had signed the fishing boats’ agreement, 
and that on this assumption the justices, on the construction of the 
relevant sections of the Act, had come to a right conclusion for the 
right reasons. (Crawley v. Parsons. Q.B.D.) 


N 

NATIONAL HEALTH SERVICE. 

1. Certiorari; statutory tribunal; error of law on face of decision; form 
of record; affidavit evidence; admissibility; National Health 
Service (Transfer of Officers and Compensation) Regulations, 1948 
(S.L., 1948, No. 1475), reg. 12.—By reg. 10 of the National Health 
Service (Transfer of Officers and Compensation) Regulations, 
1948, an officer of, inter alia, a hospital board who suffers loss of 
employment which is attributable to the passing of the National 
Health Service Act, 1946, is entitled to have his case considered for 
the receipt of compensation under the regulations. The amount of 
compensation is to be computed according to the number of com- 
pleted years of “service.” ‘Service’ is defined by reg. 2 as in- 
cluding employment under ‘ any other body for the purposes of the 
local government service.” From 1914 onwards the applicant had 
been employed as clerk to an urban district council. In 1936 he 
was appointed clerk to a joint hospital board. The latter employment 
came to an end in consequence of the passing of the National Health 
Service Act, 1946. The applicant applied to the compensating 
authority for compensation under the regulations. In assessing the 
compensation, the compensating authority did not take into account 
the period of the applicant’s service with the urban district council 
up to 1936. The applicant appealed to the compensation appeal 
tribunal under reg. 12, and the tribunal affirmed the compensating 
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authority’s award. On an application by the applicant for an order 
of certiorari to bring up and quash the order of the tribunal on the 
ground that an error of law appeared on the face of the record :— 
Held, certiorari was available to quash a decision of a statutory 
tribunal, not only where there was excess of jurisdiction, but also 
where an error of law appeared on the face of the record. Per 
Dennino, L.J.: An error openly admitted to be on the face of the 
court could be corrected by certiorari as well as error on the face of 
the record. Observations of Dennina, L.J., on what constitutes the 
record and the admissibility of affidavit evidence to prove the error. 
Decision of the Divisional Court ((1951) 115 J.P. 79), affirmed. 
(R. v. Northumberland Compensation Appeal Tribunal: Ez parte 
Shaw. C.A.) ood “aa at Sad — we bie ee 


2. Hospital; local authorities owning respectively freehold and leasehold 


interests in premises; transfer of property to Minister of Health; 
extent of transfer; National Health Service Act, 1946 (9 and 10 Geo. 
6, c. 81), 8. 6 (2).—The 8S. corporation, having acquired the fee simple 
of certain land, erected hospital premises thereon, and from 1907 
onwards used the premises as an isolation hospital. By an agree- 
ment with the corporation, dated May 27, 1943, the M.S. Joint 
Hospital Board, constituted under the Public Health Act, 1936, 
s. 6 (1), acquired a tenancy of the premises for ten years frorn October 
1, 1941, with an option for a further ten years. Immediately before 
the “appointed day” (July 5, 1948) under the National Health 
Service Act, 1946, the Joint Hospital Board had been using the 
premises as an isolation hospital. Both the corporation and the 
joint hospital board came within the definition of ‘* local authority ” 
in s. 79 (1), and the question arose whether both the leasehold 
interest and the fee simple reversion or only the leasehold interest 
vested in the Minister of Health under s. 6 (2) of the Act:—Held, 
under s. 6 (2) there vested in the Minister a hospital, meaning the site 
and activities to the extent to which the site or the interests in the 
site were vested in a local authority immediately before the 
“appointed day "’; the provisions of s. 6 (2) might apply to two or 
more local authorities as well as to one; and, accordingly, as the 
premises were being used for the carrying on of the activities of a 
hospital immediately before the ‘ appointed day ”’, both the lease- 
hold term held by the joint board and the fee simple owned by the 
corporation were vested in the Minister. Semble, Aliter so far as 
the fee simple was concerned if it had been owned by a private person 
and not by a local authority. (Ministry of Health v. Stafford 
Corporation. Ch.D.) eee ose see ove eee oes 


3. Hospital; transfer to Minister; ‘* hospitals vested in a local authority "’; 


reversionary interest in freehold of hospital premises; National 
Health Service Act, 1946 (9 and 10 Geo. 6, s. 81), s. 6 (2).—From 
1907 onwards the 8. corporation used as an isolation hospital certain 
premises which it owned in fee simple. On May 27, 1943, a joint 
hospital board, constituted under the Ministry of Health Provisional 
Order Confirmation (Mid-Staffordshire Joint Hospital District) Act, 
1938, by agreement with the corporation acquired a tenancy of the 
premises for ten years from October 1, 1941, with an option to 
extend the tenancy for a further period of ten years. Immediately 
before July 5, 1948, the “ appointed day” under the National 
Health Service Act, 1946, the premises were being used by the joint 
hospital board as an isolation hospital. As the board came within 
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the definition of “ local authority ’’ in s. 79 (1) of the Act of 1946, 
under s. 6 (2) of the Act the term of years held by them were trans- 
ferred to and vested in the Minister of Health on July 5, 1948. On 
the question whether the freehold interest of the corporation, who 
were also a local authority within s. 79 (1), also vested in the Minister 
under s. 6 (2):—Held, the word “‘ vested "’ in the phrase “ all hospitals 
vested in a local authority ” in s. 6 (2) of the Act of 1946 indicated 
the ownership of a proprietary interest as part of a hospital under- 
taking and the subsection was concerned only with the interests 
which, immediately before the appointed day, belonged to a local 
authority which was carrying on a hospital and providing hospital 
services; as the corporation were not carrying on a hospital or 
providing hospital services at the material time, their reversionary 
interest in the hospital premises was not within the scope of the sub- 
section; and, therefore, it did not vest in the Minister under the Act 
Semble, the words “ all hospitals ” in s. 6 (2) do not include legal or | 
equitable interests in the land occupied by the hospital premises, but 
only refer to hospital activities as distinct from the premises in which 
such activities are carried on and a reversionary interest therein. 
Decision of DANCKWwERTS, J., ante, page 205, reversed. (Ministry 
of Health v. Stafford Corporation. C.A.) soe oo eos 


NEGLIGENCE. 
1. Hospital; liability of hospital board for negligence of doctor; contri- 


bution; Law Reform (Married Women and Tortfeasors) Act, 1935 (25 
and 26 Geo. 5, c. 30), s. 6 (2).—The plaintiff’s husband was employed 
by the first defendants as a stoker in their cleansing department. 
In the course of performing the duties of his employment he sustained 
burns on his face, as a result of which he was taken to a hospital 
administered by the third defendants, the Manchester Regional 
Hospital Board. The second defendant, who had qualified as a 
doctor some five months before, was a member of the medical staff 
at the hospital, and her duties included the administration of anaes- 
thetics. Under the instructions of a more senior doctor, who was 
also employed by the hospital board, the second defendant adminis- 
tered gas to the patient by a mask held over the face. It then 
became apparent that, owing to the presence of the mask over the 
face, the burns could not be properly treated, and the doctors decided 
to cease giving gas and to administer another anaesthetic, pentothal, 
by means of an injection. The second defendant proceeded to 
administer the normal amount of pentothal which would be given to 
@ fully conscious person, and the dose was given in two halves, with 
@ pause between the two which was less than that recommended for 
the drug. As a result of the improper administration of the drug, 
the patient died. The plaintiff was awarded damages for negligence 
against the secord defendant and the hospital board jointly, and the 
question for the Court of Appeal was in what proportions those 
damages should be borne as between the second defendant and the 
board :—Held (Hopson, L.J., dissenting), the board was not merely 
vicariously liable for the negligence of ite servant, but was also liable 
in negligence through entrusting the administration of a dangerous 
anaesthetic to a newly qualified doctor under the supervision of a 
surgeon who was himself negligent; as both the house surgeon and 
the hospital board were negligent, neither was entitled to an indem- 
nity against the other; and in the circumstances, under s. 6 (2) of the 
Law Reform (Married Women and Tortfeasors) Act, 1935, the 
second defendant should contribute one-fifth, and the hospital 
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board four-fifths, of % a (Jones v. Manchester Corporation 
and Others. Q.B.D rh oe oe ae vue 


2. Schoolmaster; physical training; liability of education authority; 
approved system of supervision; regular and recognized practice,— 
The defendants, as education authority, were responsible for the 
management and control of a school at which the plaintiff, a boy 
aged twelve years, was a pupil. In the course of physical training 
exercises the plaintiff, with other boys, took part in the exercise of 
vaulting the “* buck”. When the boys did the exercise for the first 
time the instructor remained at the receiving end of the buck to 
assist them as they came over, but after they had had a little ex- 
perience it was his practice to depute to the boys the duty, as each 
completed his vault, to wait to receive the next one over. On one 
occasion as the plaintiff was in the act of vaulting, the school bell 
denoting playtime rang, and the boy who should have remained to 
receive him ran off, the plaintiff fell, and sustained injuries. Ona claim 
by him against the defendants for damages for personal injuries on 
the ground that the defendants had been negligent in not super- 
vising the exercise adequately, evidence was given that the practice 
followed by the instructor of leaving the boys to carry out the 
exercise by themselves was the approved practice in schools, as it 
tended to give the boys self-confidence, but evidence was also given 
by an instructor of experience that he considered the practice 
dangerous and would not himself adopt it:—Held, there was a 
presumption that a practice which was generally adopted and followed 
successfully for many years was a proper practice to follow; the 
evidence to the contrary in the present case was insufficient to rebut 
this presumption; and, accordingly, the defendants had not been 
guilty of negligence and were not liable in —- (Wright v. 
Cheshire County Council. C.A. oes : oon eee 


3. Sea wall; duty of catchment board to repair; footpath on wall; 
collapse of wall; injury to person on path.—Under the Land 
Drainage Act, 1930, s. 4 (1) (a), and the Essex Rivers Catchment 
Board Transfer Order, 1932, the defendant catchment board were 
the authority responsible for the repair of an ancient sea wall on the 
coast of Essex. As a result of people walking along the top of the 
wall, a footpath had come into existence over forty-three years ago 
and was used by the public. In July, 1948, part of the wall collapsed 
while the plaintiff was standing on it and she was injured. In an 
action against the board for damages for negligence :—Held, (i) the 
duty of the board, as the successors in title of the commissioners 
of sewers, was to keep the sea wall in repair, but they were not in 
occupation of the wall as a result of that duty and they were not 
empowered to maintain, construct or dedicate a highway on the 
wall, and, therefore, assuming that there was an ancient highway 
along the top of the wall over which the public had the right to pass, 
there was no duty on the board to keep it in repair and they were not 
liable to the plaintiff for failure to do so; (ii) the duty of the board 
was to repair the sea wall so as to restrain the sea water and they 
were under no duty to repair it so as to prevent persons going on it 
from being injured; the plaintiff was not on the sea wall at the 
invitation of the board; and, therefore, they owed no duty to 
protect her from, or warn her of, a hidden danger and were not 
liable to her in damages. — v. Essex Rivers Catchment 
Board. Chelmsford Assizes.) .... ane 
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OBSCENE PUBLICATIONS. 


Order for destruction; illustrations on insides of covers obscene; contents 
not obscene; order for destruction of whole publication; Obscene 
Publications Act, 1857 (20 and 21 Vict., c. 83), s. 1.—Copies of a 
publication were seized under a warrant issued under s. 1 of the 
Obscene Publications Act, 1857, and the publishers were summoned 
to show cause why they should not be destroyed. The magistrate 
who heard the summons found that the only obscene parts of the 
publication were illustrations on the insides of the covers Overruling 
@ submission made on behalf of the publishers that in the circum- 
stances there was no power to order the destruction of the whole 
publication, he ordered the destruction of the whole:—Held, that a 
publication was an obscene publication if only a part of it was 
obscene, and that the magistrate’s order was, ponengetos — 
(Paget Publications, Ltd. v. Watson. Q.B.D.) : 


P 

PROPERTY. 

Solicitor; preparation of instrument for reward; unqualified person; 
estate agent; ‘agreement under hand only ”’; lease for fourteen 
years determinable at end of any year; Solicitors Act, 1932 (22 and 
23 Geo. 5, c. 37), s. 47 (1), (4) (6); Law of Property Act, 1925 (15 Geo. 
5, ce. 20), s. 52 (1) (2) (d), s. 54 (2).—The appellant, an estate agent, 
was convicted of an offence under s. 47 (1) of the Solicitors Act, 1932, 
in that, not being a person qualified under the subsection, he had 
prepared for reward an instrument relating to personal estate. 
The instrument, which was not under seal, purported to be an 
agreement for a lease of a flat for fourteen years beginning on October 
1, 1948, and contained a provision entitling the tenant to determine 
the term at the end of any year. The appellant contended that no 
offence had been committed as the instrument was “ an agreement 
under hand only ”’ within the exclusion from the provisions of s. 47 (1) 
provided by s. 47 (4) (6) since it was a term which would not neces- 
sarily last for more than three years, and, as such, by s. 52 (2) (d) 
and s. 54 (2) of the Law of Property Act, 1925, was not required to be 
under seal :—Held, that the conviction was right as (i) the instrument 
in question purported to create a lease for a term exceeding three 
years notwithstanding the right of the tenant to determine the lease 
by notice within that period, and, accordingly, under s. 52 (1) of the 
Act of 1926, was void at law unless under seal; and (ii) an instrument 
which was not under seal, but was void at law unless under seal, 
was not “an agreement under hand only’ within the meaning of 
8. 47 (4) of the Act of 1932. Ex parte Voisey. Re Knight (1882) (21 
Ch.D. 442), distinguished. (Kushner v. Law Society. K.B.D.) ... 


PROSECUTION. 

Malicious prosecution; plaintiff bound over by court of summary juris- 
diction; competency of action; Summary Jurisdiction Act, 1879 
(42 and 43 Vict., c. 49), s. 25.—On the hearing of an information 
laid by a police officer at the instance of a third person the plaintiff 
was ordered by the magistrate to enter into a recognizance and to 
find two sureties to keep the peace and be of good behaviour for 
twelve months or in default to serve one month’s imprisonment. In 
an action by the plaintiff against the police officer and the third 
person for damages for malicious prosecution:—Held, in view of 
the provisions of s. 25 of the Summary Jurisdiction Act, 1879, the 
proceedings before the magistrate could have been determined in 
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favour of the plaintiff; they were not so determined; and, therefore, 
no action for malicious prosecution lay. Steward v. Gromett (1859) 
(7 C.B.N.S. 191), distinguished. Decision of Devuir, J. (1951) (115 
J.P. 582), affirmed. Everett v. Ribbands and Another. C.A.) ... 


PUBLIC HEALTH. 


1. Dustbin; notice to owner to provide; appeal by owner to court of 
summary jurisdiction; notice set aside by justices; right of local 
authority to appeal to quarter sessions; “‘ person aggrieved "’; 
Public Health Act, 1936 (26 Geo. 5 and 1 Edw. 8, c. 49), s. 301.— 
A local authority, pursuant to its powers under s. 75 (1) of the Public 
Health Act, 1936, served a notice on the applicant, as agent of the 
owners of a building requiring him to provide a dustbin for the 
premises. On appeal by the applicant to a court of summary 
jurisdiction the notice was set aside, but the court made no order 
as to costs. The local authority appealed to quarter sessions under 
s. 301 of the Act, and its appeal was allowed. The applicant obtained 
leave to apply for an order of certiorari to bring up and quash the 
order of quarter sessions on the ground that the local authority was 
not a “ person aggrieved ” by the order of the justices within the 
meaning of s. 301, and that, accordingly, it had no right of appeal 
to quarter sessions :—Held, (i) that the authority was a “ person ” 
within the meaning of s. 301. R. v. Surrey Quarter Sessions Appeal 
Committee, Ex parte Lilley (1951) (115 J. P. 507), applied; (ii) that 
as a result of the order of the justices, the local authority was left with 
a legal burden which it would have discharged if the order had not 
been made, and, therefore, it was a “‘ person aggrieved ” within 
s. 301 and had a right of appeal to quarter sessions. Dictum of 
James, L.J., in Ex parte Sidebotham. Re Sidebotham (1880) 14 
Ch.D. 458, 465, applied. (R. v. Nottingham Quarter Sessions. 
Ex parte Harlow. Q.B.D.) es swe eee ass ies see 


2. Statutory nuisance; abatement notice; “‘ owner’; person “ receiving 
the rackrent ...as agent ot trustee”; secretary receiving cheques 
for rent and paying them into owner’s account; Public Health 
Act, 1936 (26 Geo. 5 and 1 Edw. 8, c. 49), s. 93, s. 343 (1).—By 
8. 343 (1) of the Public Health Act, 1936, “‘ owner ” for the purposes 
of the Act “ means the person for the time being receiving the rack- 
rent of the premises ... whether on his own account or as agent or 
trustee for any other person, or who would so receive the same if 
those premises were let at a rackrent.”” Premises were owned by one 
V., who was abroad at the material time, and the respondent was 
employed as secretary in his office. The tenant paid her rent by 
cheque made out to V., and used to get back her rent book with 
initials which were said to be the respondent’s against the relevant 
entry. The tenant also produced a letter signed by the respondent 
‘per pro F. V.” in which the respondent said that she was dealing 
with V.’s property during his absence. An abatement notice was 
served by the local authority on the respondent as owner of the 
premises. The justices dismissed the complaint, holding that the 
abatement notice could not properly be served on the respondent :— 
Held, that the respondent, by merely receiving the tenant’s cheque 
and paying it into V.’s bank, did not receive the rent as agent or 
trustee for V., and was not the “ owner ” of the premises within the 
meaning of s. 343 (1) of the Act. The position might have been 
different if the money had been paid into the respondent’s account, 
or if, during V.’s absence, she had had the handling of the money and 
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not merely the cheque. On the facts before them, the justices had 
therefore, come to a right decision. (Bottomley v. Harrison. K.B.D.) 113 


3. Statutory nuisance; order to abate; work not done by occupier; 
“twenty-four hours’ notice of intended entry”; letter to occupier 
four months before entry stating intention of local authority to 
execute works; Public Health Act, 1936 (26 Geo. 5 and 1 Edw. 8, 
c. 49), s. 287 (1), proviso.—A notice under s. 39 (1) of the Public 
Health Act, 1936, was served by a local authority on the owner of a 
bungalow requiring her to carry out certain work in connexion with 
the drainage. The owner failed to carry out the work, and on 
February 17, 1951, the local authority wrote to her a letter, stating : 
** As you have not complied with the council’s notice, it is intended 
to proceed under s. 290 (6) of the Public Health Act, 1936 ” [which 
authorized the council to enter the premises and do the work them- 
selves]. On June 1, 1951, a sanitary inspector employed by the local 
authority, with a builder and his men, went to the premises to carry 
out the work, but the appellant, the owner’s husband, refused to 
admit them and threatened to assault them if they tried to enter. 
The appellant was convicted by magistrates on an information 
charging him with wilfully obstructing a sanitary inspector employed 
by the council when acting in execution of the Public Health Act, 
1936, contrary to s. 288 of the Act, and the conviction was affirmed 
by quarter sessions:—Held, that the letter of February 17 did not 
constitute a “‘ twenty-four hours’ notice of the intended entry ” as 
required by the proviso to s. 287 (1) of the Act to be given to the 
occupier of the premises, and, therefore, the sanitary inspector had 
no right to enter, the appellant’s resistance to the entry was lawful, 
and the conviction must be quashed. (Stroud v. Bradbury. Q.B.D.) 


Q 
QUARTER SESSIONS. 


1. Appeal from court of summary jurisdiction; power of quarter sessions 
to amend summons; conviction under repealed statute; S 
Jurisdiction Act, 1879 (42 and 43 Vict., c. 49), s. 31 (1) (vii) (as 
substituted by Summary Jurisdiction (Appeals) Act, 1933 (23 and 24 
Geo. 5, c. 38), s. i); Food and Drugs (Milk, Dairies and Artificial 
Cream) Act, 1950 (14 Geo. 6, c. 35), s. 36 (3).—The defendant was 
convicted by a court of summary jurisdiction on informations which 
charged him with unlawfully selling for human consumption milk 
to which had been added water, contrary to s. 24 (1) of the Food and 
Drugs Act, 1938, and he appealed to quarter sessions on the ground 
that the summonses were defective in that they charged him with 
an offence contrary to a section of a statute which had been repealed. 
At the date of the conviction s. 24 (1) of the Act of 1938 had been 
repealed and had been replaced ipsissimis verbis by s. 9 (1) of the 
Food and Drugs (Milk, Dairies and Artificial Cream) Act, 1950. 
Quarter Sessions held that they had no power to entertain an applica- 
tion by the prosecutor to be allowed to amend the summonses and 
quashed the convictions. On appeal by the prosecutor to the Divi- 
sional Court :—Held, that, though a court of summary jurisdiction in 
such a case, if the defendant did not object, could direct a summons to 
be amended forthwith, or adjourn the case for amendment, or dismiss 
the summons and leave the prosecution to charge the offence under 
the correct enactment on a fresh summons, it had no power to 
amend the summons after conviction; that under s. 31 (1) (vii) of the 
Summary Jurisdiction Act, 1879 (as substituted by s. 1 of the Sum- 
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mary Jurisdiction (Appeals) Act, 1933) quarter sessions could exercise 
only any power which the court of summary jurisdiction might have 
exercised; and that, therefore, quarter sessions had no power to 
amend the summonses after conviction and were bound to quash 
the convictions. Per Parker, J.: “ Any document ” in s. 36 (3) 
of the Act of 1950 refers to a document existing at the time when the 
Act was passed and not to a document which came into existence 
subsequently. The reference in the summonses to s. 24 (1) of the 
Act of 1938 was not; therefore, to be construed as a reference to 
s. 9 (1) of the Act of 2050. (Meek v. Powell. K.B.D.) 


2. Certiorart; acquittal at quarter sessions; irregular trial; no error 


apparent on face of record; defendant properly arraigned and jury 
sworn; jury invited by chairman to acquit before evidence called; 
views on possibility of conviction expressed by chairman.—A de- 
fendant was charged at quarter sessions with driving a motor vehicle 
while under the influence of drink and with dangerous driving. He 
pleaded Guilty to the latter charge, and Not Guilty to the former. 
Before the jury were sworn the chairman told prosecuting counsel in 
the presence of the jury that he had read the depositions very carefully 
and that he did not think any jury would convict on the former 
charge. Counsel for the prosecution, however, desired to proceed 
and the jury were sworn and the defendant put in their charge. 
Counsel then opened his case, but, before any evidence was called, 
the chairman invited the jury to look at specimens of the defendant’s 
handwriting provided by him during his examination by the police 
doctor and expressed the view that these did not suggest that the 
defendant was under the influence of drink. He then asked the 
foreman of the jury whether they wished to hear the evidence on that 
charge, and the foreman replied: ‘‘ Under your direction, I should 
say No, my Lord ”, and a verdict of ‘‘ Not Guilty by direction ” was 
recorded. On motion for certiorari to quash the acquittal :—Held 
that, though the trial had been deplorably irregular, it did not 
amount to @ mistrial in that no error would have been apparent on 
the face of the record, the defendant had been properly arraigned, 
and the jury had been properly sworn to try him, so that technically 
he had been in peril. The court had, therefore, no power to order a 
venire de novo, and certiorari must be refused. Per curiam: No case 
is to be found in the books in which the court has ordered a re-trial 
after a verdict of Not Guilty. (R. v. Middlesex Justices. setacagd 
Director of Public Prosecutions. C.C.A.) 


3. Power to remit case to justices; plea of Guilty; statement by de- 


fendant inconsistent with plea; Summary Jurisdiction Act, 1879 
(42 and 43 Vict., c. 69), s. 31 (1) (vii), (as substituted by the Summary 
Jurisdiction (Appeals) Act, 1933 (23 and 24 Geo. 5, c. 38), 8. 1).— 
Where, on an appeal to quarter sessions against a conviction by a 
court of summary jurisdiction, the question arises whether the plea 
put in by the defendant at a court of summary jurisdiction amounted 
to a plea of Guilty or Not Guilty, quarter sessions are entitled to 
examine the matter and pay regard to anything said by the defendant 
before the court of summary jurisdiction which was inconsistent 
with @ plea of Guilty, and, if they come to the conclusion that a plea 
of Guilty was wrongly entered, they have power, under s. 31 (1) (vii) 
of the Summary Jurisdiction Act, 1879 (as substituted by s. 1 of the 
Summary Jurisdiction (Appeals) Act, 1933), to remit. the matter to 
the court of summary jurisdiction with an expression of opinion 
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that a plea of Not Guilty should have been entered. Dictum of Lorp 
Gopparp, C.J., in R. v. West Kent Quarter Sessions. Ex parte Files 
(115 J.P. 525), explained. R. v. Ingleson ({1915) 1 K.B. 512), 
applied. (R. v. Durham Quarter Sessions. Ex parte Virgo. 


R 

RATING. 

1. Agricultural buildings; bull pens, stores, laboratory, offices; artificial 
insemination of cattle; collection of semen from bulls; Rating and 
Valuation (Apportionment) Act, 1928 (18 and 19 Geo. 5, c. 44), 
s. 2 (2); Local Government Act, 1929 (19 Geo. 5, c. 17), s. 67 (1).— 
A cattle breeding centre established to assist in the breeding of cattle 
by artificial insemination consisted of twenty-nine acres of agricul- 
tural land, of which eight acres were arable and twenty-one acres were 
grass, and also of buildings consisting of bull pens, an office block, 
a laboratory, isolation boxes, and fodder stores. The bulls were 
normally housed in the bull pens, but on occasion they were let out on 
the grass land for exercise. The animals consumed the produce of the 
arable land and the whole twenty-nine acres supplied twenty to 
twenty-five per cent. of the food required. A charge was made for 
the insemination of cows which was carried out on the farms of sub- 
scribers to the centre :—Held, the buildings were occupied together 
with agricultural land and were used solely in connexion with 
agricultural operations thereon, within s. 2 (2) of the Rating and 
Valuation (Apportionment) Act, 1928, and, therefore, under s. 67 (1) 
of the Local Government Act, 1929, the occupiers of the centre were 
not liable to pay rates in se of the ee (Thompson 
v. Milk Marketing Board. C.A.) .. : hs ome 


2. De-rating; industrial hereditament; adapting for sale; wholesale 
distributive business; sorting, identification and arrangement of 
goods; Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), s. 149 
(1) (ec) (iii); Rating and Valuation (Apportionment) Act, 1928 
(18 and 19 Geo. 5, c. 44), s. 3 (1).—The ratepayers occupied premises 
in which they stored twenty-five thousand cases of government 
surplus stores, the cases being there opened and their contents being 
identified and arranged, but no work, other than work of a subsidiary 
character, was done onthem :—Held, in the circumstances the premises 
were primarily occupied and used for the purpose of a distributive 
wholesale business and not for that of adapting an article for sale, 
and, therefore, they were not an industrial hereditament within the 
Rating and Valuation (Apportionment) Act, 1928, s. 3 (1). Dictum of 
Lorp GREENE, M.R., in James A. Jobling & Co., Ltd. v. Sunderland 
County Borough Assessment Committee ({1944] 1 All E.R. 500), 
applied. Kaye (Dewsbury Revenue Officer) v. Burrows & Dewsbury 
Assessment Committee (95 J.P. 115), and Hines (Ipswich Revenue 
Officer) v. Eastern Counties Farmers’ Co-operative Assocn., Ltd. 
(95 J.P. 115), distinguished. (Davis Cohen & Sons, Ltd. v. Hall. C.A.) 


3. Electricity hereditament ; proposal by electricity company for 
amendment of valuation list; proposal not determined on April 1, 
1948; vesting of hereditament in Electricity Board; deletion of 
hereditament from valuation list; validity of amendment; Local 
Government Act, 1948 (11 and 12 Geo. 6, c. 26), s. 85 (1), s. 92 (3), 
s. 92 (4).—On March 27, 1946, an electricity company made a proposal 
under s. 37 (1) of the Rating and Valuation Act, 1925, for the amend- 
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ment of the valuation list in respect of two hereditaments occupied 
by the company, on the ground that the assessments were excessive. 
The proposal had not been determined on April 1, 1948, on which 
date, under the Electricity Act, 1947, the hereditaments vested in the 
East Midlands Electricity Board. Pursuant to s. 92 (3) of the Local 
Government Act, 1948, the hereditaments were deleted from the 
valuation list in the manner prescribed by r. 6 (ii) of the Rating and 
Valuation Acts (Form of Valuation List) Rules, 1932, that is to say, 
by lines being ruled through the words and figures so as to leave 
legible the original entries. Regulation 3 (1) of the Rating and 
Valuation (Transitional) Regulations, 1949, provided that the pro- 
posal was to be treated for the purpose of the Act of 1948 as a proposal 
served on the valuation cfficer on February 1, 1950, under s. 40 of the 
Act. On October 18, 1950, an agreement was arrived at between the 
the board, the rating authority, and the valuation officer that the list 
should be altered substantially in agreement with the proposal of 
March 27, 1946, and that the alteration should take effect as from 
October 1, 1945, but on October 20, 1951, the valuation officer in- 
formed the board, that, as the hereditaments had been deleted from 
the list under s. 92 (3) of the Act of 1948, the alteration could not 
be made :— Held, that, as, by s. 92 (4) of the Act of 1948, the provisions 
of subs. (3) were to be “ without prejudice to the making or effect 
of any proposal made under the provisions of Part III of this Act 
[which included s, 40] relating to the alteration of valuation lists ”’, 
the valuation list could be altered so as to give effect to the original 
proposal of March 27, 1946, despite the provisions of s. 20 (1) of the 
Rating and Valuation Act, 1925, that the valuation list as in force 
at the time when the value of the premises was to be determined 
was to be conclusive evidence of the values of the hereditaments 
included in the list. (R. v. Cockram (Valuation eres Ex parte 
East Midlands Electricity Board. Q.B.D.) dee ‘ ne 


4. Railway; railway hereditament; mansion used as residential staff 
training college; premises ‘‘ occupied as a dwelling-house "’; Local 
Government Act, 1948 (11 and 12 Geo. 6, c. 36), s. 86 (1), proviso.— 
The Railway Executive were occupiers of a mansion which they used 
as a residential staff training college for their employees. The 
premises were used partly for instructional purposes (admittedly 
non-rateable), partly as living accommodation for students, with 
servants’ and housekeepers’ quarters and partly as a common room 
for students. Employees were selected to attend courses not only 
for training and instruction, but to see how they acted in circum- 
stances as near as possible those of normal social intercourse, and for 
this purpose students were required to eat and sleep on the premises. 
Courses lasted from one to four weeks:—Held, although residence 
at the college was part of the training course, the premises, other 
than the instructional part, were ‘‘ occupied as a dwelling-house ” 
within the proviso of s. 86 (1) of the Local Government Act, 1948, 
and therefore, they did not form part of a railway hereditament and 
were assessable to rates. Railway Assessment Authority v. Great 
Western Ry. Co. (1947) (112 J.P. 88), applied. (Railway Executive 
v. Woking Urban District Council and Another. C.A.) ™ aon 


5. Rateable occupation; playing field; acquisition by local authority by 
deed; Trust for perpetual use by public under Open Spaces Act, 
1906; Restriction on user by public.—A playing field was purchased 
and equipped out of moneys obtained by public subscription and a 
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grant from the Ministry of Education. It was conveyed to the local 
council by deed upon trust “for the perpetual use thereof by the 
public for the purposes of exercise and recreation pursuant to the 
provisions of the Open Spaces Act, 1906." The conveyance was 
recorded by the Charity Commissioners under s. 29 (4) of the Settled 
Land Act, 1925. The field was managed by a committee of the 
council. It consisted of football and cricket pitches, two tennis 
courts and a garden of remembrance. In consideration of a yearly 
rent of £85 a federation of football and cricket clubs was granted 
permission to use the pitches for organized matches, access being 
open to the public at all times, subject to closing the entrance during 
the first half of football matches, amounting to about forty hours in 
a year. The tennis courts were available to the public at a charge 
during the season, but after 6 p.m. the courts were let to clubs for the 
exclusive use of their members. The expenses of the upkeep exceeded 
the total receipts, the excess being made up out of the rates :—Held, 
(i) the powers of disposal of land given to local authorities by s. 29 of 
the Settled Land Act, 1925, and s. 42 of the Town and Country 
Planning Act, 1947, were exercisable by the authorities as trustees, 
and so could only be exercised, if at all, in conformity with the trusts 
on which the authorities held the land, and, consequently, the council 
in the present case could not be regarded as otherwise than bound for 
the foreseeable future to hold the field on the trusts declared in respect 
of it in the deed of conveyance. (ii) althougli the trusts in question 
were imposed by deed they were, in effect, statutory trusts inasmuch 
as the conveyance operated by virtue of s. 10 of the Open Spaces 
Act, 1906, to impose on the land the statutory obligations prescribed 
thereby; having regard to those restrictions, the real occupiers were 
the public; and the sole interest of the local council was as custodians 
or trustees for the public. Carnegie Dunfermline Trustees v. Assessor 
for Dunfermline (1909 S.C. 678), criticized and not followed. (iii) the 
question whether there was free and unrestricted use by the public 
was one of degree, and so a matter of fact to be determined, and, in 
the absence of some misdirection, conclusively determined, by the 
Lands Tribunal; on the facts the tribunal was entitled to conclude 
that such limited exclusion as the council’s arrangement with the 
clubs involved was properly ancillary to their management of the 
fields as an open space within the meaning of the Act of 1906; and, 
therefore, the council were not in rateable occupation of the field. 
Lambeth Overseers v. London County Council (1897) (61 J.P. 580) 
applied. London Playing Fields Society v. Essex (South Western 
Area) Assessment Committee (1930) (94 J.P. 241) 7-7 ereagggaaal 

(Burnell v. Downham Market Urban District Council. C.A.) .. w 


6. Rateable occupation; yacht mooring; chattel and not fixture.—A 


company, by permission of a harbour board, was allowed to put 
down moorings in a tidal river, and during the six summer months a 
director of the company used one of the moorings to moor his yacht. 
The moorings consisted of two anchors connected by a ground chain 
to which were attached a riding chain, a buoy rope and a buoy. 
The anchors were lowered to the river bed by means of the riding 
chain, but no attempt was made to embed them in the soil. The 
mooring could be raised to the deck of the yacht without the use 
of machinery, and was raised and brought to shore each winter 
and not put down again till the following summer :—Held, that the 
mooring was to be regarded, not as a fixture, but as a chattel, and, 
therefore, was not a rateable hereditament. Cory v. Greenwich 


O08 AE OL LIP, 








Justice of the Peace and Local Government Review Reports. January 24, 1953. 


668 INDEX TO REPORTS—ANALYTICAL INDEX 


RaTING—continued 


(Churchwardens) (1872) (36 J.P. 599) and dictum of Blackburn, J., 
in Holland v. Hodgson (1872) (L.R. 7 C.P. =v. ae. (Bradshaw 
. Davey (Valuation Officer). K.B.D.) . wns — 


RENT CONTROL. 


1. Furnished house; application by tenant for reduction of rent; decision 
of tribunal; expiry of three months; notice to quit served by land- 
lord; application by tenant for security of tenure; no jurisdiction 
of tribunal; certiorari; Furnished Houses (Rent Control) Act, 1946 
(9 and 10 Geo. 6, c. 34), s. 5; Landlord and Tenant (Rent Control) 
Act, 1949 (12, 13 and 14 Geo. 6, c. 40), s. 11 (1). A tenant of 
furnished premises applied to a rent tribunal for the reduction of his 
rent, but the tribunal, on hearing the application, made no change 
in the rent and no order as to security of tenure. One day after the 
expiration of three months from the date of the tribunal’s decision, 
the landlord gave the tenant notice to quit. Subsequently, the tenant 
applied to the tribunal for security of tenure, and the tribunal 
purporting to act under s. 11 (1) of the Landlord and Tenant (Rent 
Control) Act, 1949, made an order extending the security :—Held, 
reading together s. 5 of the Furnished Houses (Rent Control) Act, 
1946, and s. 11 (1) of the Landlord and Tenant (Rent Control) Act, 
1949, only a limited protection was given by those subsections to a 
tenant, designed to prevent retaliation by a landlord in the form of a 
notice to quit as soon as the tenant had referred the contract to the 
tenancy; « landlord was within his right in giving notice to quit after 


the expiration of three months from the date of the decision of the 
tribunal, the parties being then relegated to their common law rights; 
and, therefore, the order for extension was made without jurisdiction 
and certiorari must issue. (R. v. St. Helens and Area Rent Tribunal: 

Ex parte Pickavance. Q.B.D.) : 


2. Rent restriction; premium; rent exceeding two-thirds of rateable 
value; agreement by tenant to pay general rates; subsequent 
agreement by landlords with rating authority to pay rates themselves ; 
Increase of Rent and Mortgage Interest (Restrictions) Act, 1920 
(10 and 11 Geo. 5, ec. 17), s. 12 (7); Landlord and Tenant (Rent 
Control) Act, 1949 (12 and 13 Geo. 6, c. 40), s. 2 (1).—On December 22, 
1950, by a written agreement, the appellants, the landlords, let a 
furnished flat to a tenant for one year at a rent of £5 4s. for that 
period, and as a condition of the grant of the tenancy required a 
premium of £41. By the same agreement the tenant agreed to pay to 
the appellants for transmission to the appropriate authorities -all 
existing or future general and water rates. On January 18, 1951, the 
appellants entered into an agreement with the rating authority 
whereby they agreed themselves to pay to the rating authority the 
general rates assessed on the flat as from October 7, 1950. At all 
material times the rateable value of the flat was £8. On a charge of 
having required an illegal premium as a condition of the grant 
of a tenancy to which the Rent Restriction Acts applied, contrary to 
s. 2 (1) of the Landlord and Tenant (Rent Control) Act, 1949, the 
appellants contended that, as the rent was less than two-thirds of the 
rateable value, by virtue of s, 12 (7) of the Increase of Rent, ete., 
Act, 1920, the Rent Restriction Acts did not apply to the letting, 
and that, accordingly, the premium was not illegal. The magistrate 
convicted the appellants :—Held, that, for the purposes of the Rent 
Restriction Acts, the court, in deciding what was “ rent,”” must look 
at the total monetary payments made by the tenant to the landlord; 
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the monetary payment in the present case was £5 4s. together with a 
sum for rates, which brought the amount that the appellants were 
receiving to more than two-thirds of the rateable value of the flat; the 
agreement between the appellants and the rating authority being 
retrospective, the court could not have regard to the fact that it was 
made after the tenancy, and it did not have the effect that the land- 
lords received the rates from the tenant merely for transmission to 
the appropriate authority. Therefore, the flat came within the Rent 
Acts and the decision of the magistrate was right. Property Holding 
Co., Ltd. v. Clark, [1948] 1 All E.R. 165; [1948] 1 K.B. 630 and 
Alliance Property Co. v. Shaffer, [1949] 1 All E.R. 312; [1949] 1 K.B. 
367, applied. (Sidney Trading Co., Ltd. v. Finsbury Corporation. 


3. Rent tribunal; jurisdiction; application for grant of security of 


tenure; notice to quit served before reference to tribunal; Furnished 
Houses (Rent Control) Act, 1946 (9 and 10 Geo. 6, c. 34), 8. 5; Land- 
lord and Tenant (Rent Control) Act, 1949 (12 and 13 Gee. 6, c. 40), 
s. 11 (1).—On May 4, 1951, the landlords gave to the applicant, who 
was a weekly tenant of two furnished rooms, notice to quit expiring 
on May 13. On May 10 the tenant applied to the rent tribunal for a 
reduction of his rent and for an extension of the period within which 
the notice to quit should not take effect. The tribunal reduced the 
rent, but refused to entertain the second application. On a motion 
by the tenant for an order of mandamus :—Held, that, reading s. 5 of 
the Furnished Houses (Rent Control) Act, 1946, and s. 11 (1) of the 
Landlord and Tenant (Rent Control) Act, 1949, together (as s. 11 (5) 
of the latter Act required that they should be read), s. 11 (1) of the 
Act of 1949 was intended, not to give the tribunal a new power, but 
only to extend the power given to it by s. 5 of the Act of 1946, and, 
therefore, s. 11 (1) did not give the tribunal power to grant security of 
tenure where the notice to quit had been served before the reference 
to the tribunal. The tribunal had, therefore, rightly refused to enter- 
tain the application for security of tenure. Francis Jackson Develop- 

ments, Ltd. v. Hall (115 J.P. 384), distinguished. (R. v. Folkestone 
and Area Rent Tribunal. Hz parte Sharkey. K.B.D.)... 


4. Rent tribunal; jurisdiction; rent of premises entered in register after 


reference; further reference by new tenant with view to reduction; no 
change of circumstances alleged; Furnished Houses (Rent Control) 
Act, 1946 (9 and 10 Geo. 6, c. 34), s. 2 (2).—A change of tenancy does 
not confer jurisdiction on a rent tribunal, in the absence of any 
alleged change of circumstances, to entertain a further application 
either by the original tenant or by his successor for the reduction of 
the rent of furnished premises when the tribunal has already reduced 
the rent without specifying a period for which the rent as reduced is 
to apply, and the rent as reduced has been entered in the register 
required to be kept by s. 3 of the Furnished Houses (Rent Control) 
Act, 1946. (R. v. Fulham, etc., Rent Tribunal. Ex parte Gormly. 


5. Security of tenure; power to extend period; notice to quit given 


more than three months after decision of tribunal; Furnished Houses 
(Rent Control) Act, 1946 (9 and 10 Geo. 6, c. 34), s. 5; Landlord and 
Tenant (Rent Control) Act, 1949 (12 and 13 Geo. 6, c. 40), s. 11 (2) (b). 
—On September 8, 1950, a tenant having referred his contract of 
tenancy of a furnished house to a rent tribunal under the Furnished 
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Houses (Rent Control) Act, 1946, and the Landlord and Tenant (Rent 
Control) Act, 1949, the tribunal gave a decision approving the rent 
and giving no direction as to security of tenure. On December 9, 
1950 (i.e., three months and one day after the tribunal's decision) the 
landlord served on the tenant @ notice to quit expiring on December 
18. On December 9, on being served with the notice, the tenant 
applied to the tribunal under s. 11 (1) of the Act of 1949 for an exten- 
sion of his period of tenure, and on January 19, 1951, the tribunal 
made an order extending that period, and subsequently made 
further orders granting extension.—Held (Jenkins, L.J., dissentiente), 
s. 11 (2) (6) of the Act of 1949, being required by s. 11 (5) to be con- 
strued as one with the Act of 1946, operated only on notices to quit 
covered by s. 5 of the Act of 1946, #.e., those served ‘‘ at any time 
before the decision of the tribunal is given or within three months 
thereafter,” and, therefore, the notice to quit having been served more 
than three months after the tribunal’s decision, the tribunal had 
no power to grant any extension of tenure under s. 11 (2) (6). Decision 
of Divisional Court (ante p. 147), affirmed. (R. v. St. Helens and 
Area Rent Tribunal. Ez parte Pickavance. C.A.)_... ‘on me 


ROAD TRAFFIC. 
1. Being in charge of motor vehicle while under influence of drink; driver 


walking towards vehicle with intention of driving; Road Traffic Act, 
1930 (20 and 21 Geo. 5, c. 43), 8. 15 (1).—The respondent approached 
his motor van, which was standing unattended and without lights by 
the side of a road. When about three yards from it he told a police 
constable that he was looking for the van, that it was his, and that 
he was going home. The constable observed that the respondent was 
under the influence of drink and arrested him. At the police station 
an ignition key which fitted the van was found in the respondent’s 
possession. The respondent was charged before the justices with 
being in charge of a motor vehicle on a road while under the influence 
of drink to such an extent as to be incapable of having proper control 
of the vehicle, contrary to s. 15 (1) of the Road Traffic Act, 1930, but 
the justices, being of opinion that there was no evidence that the 
respondent was in charge of the van, held that there was no case to 
answer and dismissed the information :—Held, that the decision of the 
justices was wrong as there was evidence that the respondent was in 
charge of the vehicle at the material time, and that the case must be 
remitted to them to hear and determine. (Leach v. Evans. Q.B.D.) 


2. Careless driving; error of judgment; Road Traffic Act, 1930 (20 and 21 


Geo. 5, c. 43), s. 12 (1).—A driver of a motor vehicle who fails to 
exercise that degree of care and attention which a reasonably prudent 
driver would have exercised in the circumstances is guilty of the 
offence of driving without due care and attention, contrary to s. 12 
(1) of the Road Traffic Act, 1930, irrespective of whether or not his 
failure might be said to be the result of an error of judgment. R. v. 
Howell (1938) (103 J.P. 9), explained. (Simpson v. Peat. Q.B.D.) ... 


3. Carrier's A licence; operation outside twenty-five miles limit; juris- 
diction of court; ‘ offence committed in respect of any property in or 
upon any vehicle employed in a journey ”; exemption for i 

of “ meat"; exclusion of fish; Summary Jurisdiction Act, 1879 
(42 and 43 Vict., c. 49), s. 46 (3); Transport Act, 1947 (10 and 11 Geo. 
6, c. 49), s. 52 (1) (a), s. 125 (1).—Carriers who operated from New- 
castle as their operating centre under anA licence, on February 20 and 
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21, 1951, carried for hire or reward in an authorized vehicle a load of 
fish from Newcastle to Fleetwood, which was outside the twenty-five 
miles radius prescribed by their licence, without a permit from the 
Transport Commission under s. 52 (1) of the Transport Act, 1947. 
The vehicle was then driven empty to Liverpool, where on the 
following day it was loaded with fruit which it carried back to 
Newcastle. An information preferred at Liverpool magistrate’s court 
charged the carriers with an offence under s. 52 (1) in respect of the 
carriage of fish from Newcastle to Fleetwood, and the magistrate 
convicted them :—Held, that the magistrate had no jurisdiction to 
deal with any offence that might have been committed by the carriage 
of the fish from Newcastle to Fleetwood. Section 46 (3) of the Sum- 
mary Jurisdiction Act, 1879, under which the magistrate purported 
to act, related only to offences, such as larceny or malicious damage, 
to property in or upon vehicles, whereas the present information 
related to the use of the vehicle and not to property in or upon it, and 
on this ground the conviction must be quashed. Semble : “* meat ” 
as referred to in the exemption under s. 52 (1) (a) of the Transport Act, 
1947, having regard to the definition contained in s. 125 (1), does 
not include fish. (A. F. Wardhaugh, Ltd. v. Mace. Q.B.D.) 


4. Driving while disqualified for holding licence; denial of knowledge of 
disqualification; mens rea; offence absolutely prohibited by statute ; 
Road Traffic Act, 1930 (20 and 21 Geo. 5, ec. 43), s. 7 (4).— 
In October, 1951, the respondent, who was charged with driving a 
motor vehicle at an excessive speed, did not attend the hearing of the 
summons, but forwarded his licence to*the court. He was convicted, 
fined, and disqualified for holding a licence for three months, his 
licence being retained by the court. The clerk of the court sent to 
the respondent a communication containing a notice of fine and a 
letter informing him of the disqualification. The respondent paid the 
fine, but he made no inquiry about his licence. On November 29, 
1951, he drove a motor vehicle on a road, and was charged with driving 
when disqualified for holding a licence, contrary to s. 7 (4) of the Road 
Traffic Act, 1930. The respondent stated that he had received the 
communication from the clerk of the court, but had omitted to 
observe the letter relating to disqualification. The justices dismissed 
the information:—Held, that the case must be remitted with a 
direction to convict, per Lord Goddard, C.J., and Finnemore, J., on 
the ground that s. 7 (4) imposed an absolute prohibition on driving 
when disqualified, which came into operation as soon as the sentence 
of disqualification was pronounced in open court; per McNair, J., 
on the ground that the respondent had deliberately refrained from 
making inquiries the result of which he did not wish to know. + 
v. Kenyon. Q.B.D.) ; 
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5. Excise duty; rate chargeable; ‘‘ goods vehicle ”’; vehicle “‘ used for 
the conveyance of goods”’; no goods in vehicle; goods carried in 
trailer; Vehicles (Excise) Act, 1949 (12, 13 and 14 Geo. 6, c. 89), s. 27 
(1)—A mechanically propelled vehicle, namely, a “land rover ” 
licensed as a private vehicle, but constructed for the carriage of 
goods, when used on a road carried no goods itself, but drew a trailer 
which was loaded with goods :—Held, it did not matter whether the 
goods were laden on the vehicle itself or on a trailer which it. was 
drawing, and, therefore, the vehicle in question was being “‘ used for 
the conveyance of goods" and was a “ goods vehicle” within the 
definition in s. 27 (1) of the Vehicles (Excise) Act, 1949, and so liable 
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to the higher rate of duty applicable to a vehicle of that class. 
Carrimore Six Wheelers, Ltd. v. Arnold ocean (113 J.P. — ae 
(James v. Davies. Q.B.D.) , 


6. Failing to report accident; “ driver ”’; engine of vehicie stopped when 
accident occurred; Road Traffic Act, 1930 (20 and 21 Geo. 5, ec. 43), 
s. 22 (2).--The appellant stopped his motor vehicle on the near-side 
of a public road, switched off his engine, and remained in the driver’s 
seat for about ten minutes talking to a passenger. He then opened 
the driver’s door on the off-side, and, in so doing, struck a passing 
cyclist. He failed to report the accident and was charged with an 
offence against s. 22 (2) of the Road Traffic Act, 1930. It was con- 
tended on his behalf that, as he had stopped the engine of the vehicle 
for a substantial time before the accident, at the time of the accident 
he was not the “ driver ’’ within the meaning of the subsection. The 
justices convicted the appellant :—Held, that for the purposes of the 
subsection the “ driver ’’ was the person who took the vehicle out on 
the road and that person remained the driver until he finished his 
journey, and, therefore, the conviction was right. (Jones v. Prothero. 
Q.B.D.) “a oe aaa ie 


7. Maximum speed; goods vehicle; vehicle capable of carrying passengers 
and used solely for that purpose; Road Traffic Act, 1934 (24 and 25 
Geo. 5, c. 50), sch. 1, para. (2) (a2).—The appellant drove a Standard 
Vanguard motor van, in respect of which a carrier C licence had been 
granted, along a road which was not subject to any speed limit at a 
speed exceeding thirty miles an hour. The van contained seats in the 
front for the driver and one passenger, and no seats behind, and at 
the material time it was not carrying any goods. Under sch. I, para. 2, 
to the Road Traffie Act, 1934, as amended by the Motor Vehicles 
Variation of Speed Limit) Regulations, 1950, the maximum speed 
for goods vehicles of that class or description was thirty miles an hour. 
Justices convicted the appellant under s. 10 (1) of the Road Traffic 
Act, 1930, of exceeding the speed limit appropriate to the class of 
vehicle in question:—Held, that a vehicle constructed as a goods 
vehicle, but capable of carrying passengers, was, when not carrying 
goods, not subject to the conditions applicable to the carrier’s C licence 
held in respect of it, and that, accordingly, the appellant had not 
been guilty of the offence charged, and the conviction must be 
quashed. Blenkin v. Bell (1952) (116 J.P. 317), applied. (Woolley v. 
Moore. Q.B.D.) oon ‘we eet ‘ea was sis ees 


8. Motor vehicle; excise licence ; unlicensed vehicle; minimum penalty ; 
reference to amount of annual duty; right of defendant to prove 
portion of annual duty paid; right of justices to mitigate penalty; 
Vehicles (Excise) Act, 1949 (12, 13 and 14 Geo. 6, c. 89), s. 15 (1) (6).- 
The penalty imposed by s. 15 (1) (b) of the Vehicles (Excise) Act, 
1949, for using on a road a motor vehicle without there being a 
licence in force is prima facie to be calculated with reference to the 
annual duty, but it is open to a defendant to prove that part of the 
annual duty has been paid, so that only a portion of it still remains 
chargeable. On December 16, 1951, the respondent used on a public 
road a motor vehicle for which there was no licence in force. No 
evidence was given or adduced by the respondent to the effect that 
he had paid any part of the annual duty or that the vehicle had 
been used on any other day in 1951:—JHeld, that the maximum 
penalty must be calculated with reference to the annual duty; under 
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the section it was three times the amount of the duty; and under 
s. 78 of the Excise Management Act, 1827, the justices could not 
reduce the penalty to less than a quarter of that sum. (Holland v. 
Perry. Q.B.D.) vs nae ssa cor ies wis 


9. Motor vehicle; mechanically propelled vehicle; dual-purpose vehicle ; 
bicycle fitted with auxiliary engine; use after removal of essential 
parts of engine; Road Traffic Act, 1930 (20 and 21 Geo. 5, ec. 43), 
s. 1, s. 35 (1).—The appellant was convicted by the magistrates of 
using a motor vehicle in relation to the user of which no policy of 
insurance against third party risks was in force, contrary to s. 35 (1) 
of the Road Traffic Act, 1930. The vehicle was a bicycle fitted with 
an auxiliary engine, but it could also be used as an ordinary pedal 
bicycle. At the time of the offence charged essential parts of the 
engine had been removed and it could not be used otherwise than 
as an ordinary pedal bicycle, and the appellant was so using it: 
Held, that at the material time the vehicle did not fall within the 
classification of a ‘‘ motor vehicle ” within the meaning of s. 1 and 
s. 35 (1) of the Act, and the conviction must be quashed. (Lawrence 
v. Howlett. Q.B.D.) sad *: ans a 


. Notice of intended prosecution; notice sent to and received by 
company at registered address; omission of word “limited ”’; 
Road Traffic Act, 1930 (20 and 21 Geo. 5, c. 43), s. 21 (c).—Notice 
of intended prosecution under s. 21 (c) of the Road Traffic Act, 1930, 
was sent by registered post to the registered address of Q. & Co., Ltd., 
a company which owned a motor vehicle that had been involved 
in an accident, and was received and accepted by the company there. 
The notice was addressed to ‘‘Q. & Co.” instead of to “ Q. & Co., 
Ltd.” :—Held, that the omission of the word “ limited” did not 
cause the notice to fail to comply with s. 21 (c) and that the notice 
was valid. Clarke v. Mould (1945), (109 J.P. 175) distinguished. 
(Springate v. Questier. Q.B.D.) ; a igs wai via 


. Pedestrian crossing; precedence not given to foot passenger; no 
negligence on part of driver; Pedestrian Crossings (London) Regula- 
tions, 1951 (S.I. 1951, No. 1193), reg. 4.—-The driver of a motor car 
was charged with failing to accord precedence to a foot-passenger 
at a non-controlled pedestrian crossing, contrary to reg. 4 of the 
Pedestrian Crossings (London) Regulations, 1951. The magistrate 
found that the driver was not negligent and that it was not his fault 
that he did not accord precedence to the foot passenger, and he 
dismissed the information :—Held, that the duty imposed by reg. 4 
was not absolute, but only a duty to take reasonable steps to accord 
precedence to the foot passenger, and that, in view of his finding 
that the driver was not negligent, the magistrate was right in dis- 
missing the information. (Leicester v. Pearson. Q.B.D.) ... 


. Speed limit; shooting brake; private carrier’s C licence; use at time 
solely for carrying passengers; Road and Rail Traffic Act, 1933 
(23 and 24 Geo. 5, c. 53), s. 9 (2).—The driver of a shooting-brake 
was charged with driving the vehicle at a speed greater than the 
speed specified in sch. I to the Road Traffic Act, 1934, as the maxi- 
mum speed for a vehicle of that class or description, contrary to 
s. 10 of the Road Traffic Act, 1930 (as amended by s. 2 (2) of the 
Act of 1934). The driver held a private carrier’s C licence in respect 
of the vehicle, which was driven by him on a non-restricted road at 
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a speed exceeding thirty miles an hour. The vehicle was sometimes 
used for carrying goods, but at the time of the alleged offence it was 
being used solely for the carriage of passengers. The justices held 
that the vehicle was not subject to the thirty miles an hour speed 
limit, and dismissed the information :—Held, that their decision was 
right, as the effect of s. 9 (2) of the Road and Rail Traffic Act, 1933, 
was that the conditions of the private carrier’s licence did not apply 
to a vehicle which could be used for carrying either passengers or 
goods when it was in fact carrying passengers only. Hubbard v. 
Messenger (1937) (101 J.P. 533), distinguished. (Blenkin v. Bell. 
Q.B.D.) -ae eo sen ‘ad ies “a ase ine 


Taking and driving away vehicle without owner’s consent; servant in 


charge of master’s vehicle; unauthorized journey outside course of 
employment; Road Traffic Act, 1930 (20 and 31 Geo. 5, c. 43), s. 28 
(1)..—The defendant was employed to drive his employers’ lorry during 
the day, and his duty was to drive it to a garage on finishing the day’s 
work. On finishing work on a particular day, without his employers’ 
consent or other lawful authority, he drove the lorry to his house 
and loaded a radiogram on it with the intention of taking the radio- 
gram to the house of a relative and then driving the lorry to the 
garage. In the course of his journey he was stopped by police, and 
he was convicted at a court of summary jurisdiction of taking and 
driving away a motor vehicle without the consent of the owner or 
other lawful authority, contrary to s. 28 (1) of the Road Traffic Act, 
1930. He appealed to quarter sessions who quashed the conviction: 
Held, that, though the defendant, by driving the vehicle on an 
unauthorized journey and on a frolic of his own, might have rendered 
himself liable to a charge of driving an uninsured vehicle, quarter 
sessions were right in holding that he had not committed an offence 
under s. 28 (1) inasmuch as he was in lawful possession of the vehicle 
before he started on the unauthorized journey. (Mowe v. Perraton. 
Q.B.D.) ves ae 


Using and permitting uninsured motor vehicle to be used on road; 
learner being taught by instructor; instructor, but not learner, 
insured; use by learner covered by instructor’s policy; Road Traffic 
Act, 1930 (20 and 21 Geo. 5, ec. 43), s. 35 (1); driving without licence; 
learner being taught by instructor; learner sitting in driving seat 
and using accelerator and footbrake; instructor holding steering 
wheel and handbrake; instructor and learner both “ drivers ’’; 
Road Traffic Act, 1930 (20 and 21 Geo. 5, c. 43), s. 4 (1).—The second 
respondent was the owner of a motor car and was teaching the first 
respondent to drive on a public road. The first respondent sat in the 
driver's seat and had her foot in position to use, and did use, the 
accelerator and the footbrake. She held no driving licence and was 
not insured. The second respondent sat in the seat next to the 
driver's, had his left hand on the steering wheel and his right hand 
on the handbrake, and was able to steer, stop or start the car. He 
held a driving licence and had a policy in respect of the user of the 
ear while he was driving and also while any other person was driving 
with his permission, providing that such other person held or had 
held a driving licence and had not been disqualified. The first 
respondent was charged with having unlawfully driven the car on a 
road without a driving licence, contrary to s. 4 (1) of the Road 
Traffic Act, 1930, and with having unlawfully used the car while 
uninsured, contrary to s. 35 (1) of the Act. The second respondent 
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was charged with aiding and abetting the first offence and with 
unlawfully permitting the use of the vehicle when uninsured. The 
justices were of opinion that the second respondent had sufficient 
control of the car to enable them to find that he was the driver of it 
and they dismissed all the informations:—Held (i) hoth the res- 
pondents were “ drivers’ of the car, and, therefore. he first res- 
pondent had been guilty of driving on a road without . licence, and 
the case must be remitted to the justices with a direction to convict 
on that information; (ii) as it had not been proved that the second 
respondent knew that the first respondent had no driving licence, 
he could not be convicted of aiding and abetting; (iii) (McNartr, J., 
dissenting), since, if an accident had happened when both res- 
pondents were driving and the second respondent had been sued, his 
insurance company would have been bound to grant him indemnity, 
there was policy of insurance in force in respect of the user of the 
car at the material time, although the first respondent was also 
driving, and the justices were right in dismissing the information 
under s. 35 (1) against both respondents. (Langman v. Valentine 
and Another. Q.B.D.) ona ans _ uw ‘ad seis 


T 


TOWN AND COUNTRY PLANNING. 
1. Compulsory purchase; building land; compulsory purchase by 


Central Land Board; power of board to acquire land for disposal for 
permitted development; “development for which permission has 
been granted”; valid permission not obtained before purchase and 
confirmation orders; owner unwilling to sell at existing use value; 
acceptance of offer from prospective purchaser at owner’s price; 
function of board to prevent sales for more than existing use value; 
Town and Country Planning Act, 1947 (10 and 11 Geo. 6, c. 51), 
s. 43 (1) (2); permission for development; person hoping to acquire 
interest in the land; obligation of authority to notify owner of 
application; Town and Country Planning Act, 1947 (10 and 11 Geo. 
6, c. 51), s. 14 (1).—Manufacturers obtained from a local planning 
authority permission to develop a piece of land by erecting a factory 
thereon, without informing the owner of the land who was offering 
it for sale. They then offered to buy the land at a price of £400 to 
£450, which was based on its existing use value, and, on the owner’s 
refusing to accept less than £2,100, they, in effect, requested the 
Centrai Land Board to exercise their powers of purchase under s. 43 
(1) and (2) of the Town and Country Planning Act, 1947. The 
district valuer entered into negotiations for the purchase of the land 
by agreement with the owner, but on April 28, 1950, she agreed to 
sell it for £1,750 to a third party. On July 14, 1950, the Central 
Land Board made a compulsory purchase order in respect of the 
land, and, on December 20, 1950, that order was confirmed by the 
Minister of Town and Country Planning:—Held, the compulsory 
purchase order and the confirming order were valid because: (i) the 
manufacturers were competent to make their application for planning 
permission since not only the owner and a prospective purchaser 
with his consent, but also any person who genuinely hoped to acquire 
an interest in the land, could apply for planning permission in respect 
of it. Observations of Vaisgy, J., in Ayles v. Romsey & Stockbridge 
Rural District Council (1944) (108 J.P. 176), considered; (ii) the 
planning permission was valid although the local planning authority 
had not notified the owner or likely objectors that they were con- 
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sidering the application for it, because the Town and Country 
Planning Act did not require such notification; (iii) the orders would 
not be invalidated even if the planning permission were invalid, since 
they constituted only the authority to acquire the land and not its 
acquisition and s, 43 (1) of the Act of 1947 only required that planning 
permission should be obtained before actual acquisition. Travis v. 
Minister of Local Government & Planning (1951) (115 J.P. 500), 
followed; (iv) they were not invalidated by the existence of a pros- 
pective purchaser willing to buy the land at a price acceptable to 
the owner, because the Central Land Board were exercising their 
powers of compulsory purchase to prevent a sale at a price in excess 
of existing use value. Earl Fitzwilliam’s Wentworth Estates Co. 
v. Minister of Town and Country Planning (1951) (115 J.P. 309), 
applied. (Hanily v. Minister of Local Government & Planning and 
Another. Q.B.D.) ‘ ; ; pox 


‘ompulsory purchase; compensation; “land devoted to a purpose 


of such a nature that there is no general demand .. . for land for that 
purpose "; “reinstatement in some other place’; Acquisition of 
Land (Assessment of Compensation) Act, 1919 (9 and 10 Geo. 5, 
c. 57), s. 2, r. (5); Town and Country Planning Act, 1944 (7 and 8 
Geo. 5, e. 47), 8. 57 (1).—The claimant, a private limited company 
which was formed to administer a charitable trust, owned premises 
in Stepney whichwuntil 1940 it used as a Unitarian church and for 
religious and charitable activities connected therewith. After 1940, 
owing to war damage and to the departure from the neighbourhood 
of part of the local population in whose interest the trust was adminis- 
tered, a portion of the premises remained unused. In 1942 the 
organ was removed from the part of the premises used as a church, 
which was on the first floor, and was stored in one of the rooms on 
the ground floor, and a company agreed to take a tenancy of such 
parts of the premises as were not in use by the claimant to store and 
repair organs from other damaged churches. By a tenancy agree- 
ment, dated September 4, 1944, the claimant let the premises to the 
company for the purpose of the company’s business, but reserved 
the use of two rooms which it continued to occupy for the purposes 
of the trust, the intention being to terminate the tenancy and to 
resume possession of the entire premises for the purposes of the 
trust as soon as possible after the end of the war with Germany. 
On September 15, 1945, the Minister of Health confirmed a com- 
pulsory purchase order made by the local authority in respect of the 
property, and on February 25, 1946, the authority served a notice 
to treat on the claimant. It was now the intention of the claimant 
to set up a similar church and centre about four miles away from 
the acquired property, and it was contended on its behalf that 
compensation should be assessed on the basis specified in the Acquisi- 
tion of Land (Assessment of Compensation) Act, 1919, s. 2, r. (5), 
as the land was devoted to a purpose of such a nature that there was 
no general demand for land for that purpose. The authority con- 
tended that r. (5) did not apply (a) as the premises did not come 
within the rule at the time of the notice to treat, and (5) as the setting 
up of a similar church and centre four miles away was not “ rein- 
statement "' within the meaning of the rule:—Held, the words 
‘* devoted to a purpose ”’ in s. 2, r. (5), of the Act of 1919 introduced 
a conception of intention and indicated a different test from that of 
the de facto use of the premises at the date of the notice to treat; 
in view of the circumstances which led up to the letting, during the 
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currency of the letting the premises continued to be devoted to 
purposes of such a nature that there was no general demand for 
land for that purpose, within the meaning of r. (5) and they were so 
devoted at the date of the notice to treat; ‘*‘ reinstatement ”’, within 
r. (5), was a question of degree and of fact; on the facts, reinstate- 
ment in some other place was bona fide intended within the meaning 
of the rule; and, therefore, compensation was to be assessed in 
accordance with the rule. (Aston Charities Trust, Ltd. v. Stepney 
Borough Council. C.A.) , ae ame ia oni a 


3. Development; consent of local authority to erection of buildings; 


agreement in writing under Town and Country Planning Act, 1932 
(22 and 23 Geo. 5, c. 48), s. 34 (1); building not commenced before 
appointed day; whether permission required under Town and 
Country Planning Act, 1947 (10 and 11 Geo. 6, c. 51), s. 12 (1).— 
On March 28, 1933, the Minister approved a scheme prepared by a 
borough council as local planning authority. Paragraph 40 of the 
scheme provided that the planning authority might enter into 
agreements for the purpose of carrying the scheme into effect. On 
July 24, 1937, the council entered into an agreement with T., as 
landowner, which was expressed to be made under the Town and 
Country Planning Act, 1932, s. 34 (1). By the agreement the 
council consented to the erection on T.’s land of certain specified 
buildings, and T. agreed to submit plans for the approval of the 
council before the erection of the buildings and that the land should 
be permanently subject to the conditions restricting the planning 
development and the use thereof contained in the schedule to the 
agreement. After the appointed day (July 1, 1948) under the 
Town and Country Planning Act, 1947 (which repealed the Act of 1932 
and substituted the county council for the borough council as planning 
authority) T. desired to proceed with the erection of the buildings 
and claimed that, as the consent contained in the agreement had not 
been revoked, planning permission under s. 12 (1) of the Act of 1947 
was not required, and consequently, no development charge was 
payable under s. 69 (1):—Held, although, by virtue of para. 10 of 
sch. X to the Act of 1947 and reg. 10 of the Town and Country 
Planning (Transfer of Property and Officers and Compensation to 
Officers) Regulations, 1948, made under s. 101 of the Act, and the 
provisions of s. 38 (2) of the Interpretation Act, 1889 (relating to 
the preservation of rights acquired under a repealed enactment), 
the agreement remained effective and enforceable, yet the consent 
in the agreement, being given under the Act of 1932, was of very 
limited effect and did not amount to a permission as required under 
s. 12 (1) of the Act of 1947, and, therefore, it was necessary for T. to 
obtain permission under s. 12 (1) and pay a development sah at under 
s. 69 (1). (Re Thackray’s Agreement. Ch.D.) ... 


4. Enforcement notice; need to specify both date on which notice takes 


effect and period within which restoration must be carried out; 
Town and Country Planning Act, 1947 (10 and 11 Geo. 6, c. 51), s. 23 
(2) (3).—In 1936 the first defendant built a block of sixteen houses 
in contravention of existing planning control and let one of them to 
the plaintiff. In 1951 the planning authority served on the first 
defendant, on the plaintiff, and on the other occupiers of the houses, 
an enforcement notice which was purported to be given under s. 23 (1) 
of the Town and Country Planning Act, 1947, as applied by s. 75 (1) 
of that Act, requiring the demolition of the houses and restoration of 
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5. E 


6. E 


“ 


the land to its original condition “ within five years after the date 
of the service of this notice.”” On a claim by the plaintiff against 
the first defendant and the local authority for a declaration that 
the enforcement notice was invalid and an injunction :—Held, on the 
true construction of s. 23 (2) and (3), the enforcement notice should 
specify both the period (not less than twenty-eight days) at the 
expiration of which the notice took effect, and the period within 
which the particular steps for restoring the land had to be taken, and, 
as the latter period only had been specified, the notice was invalid. 
(Burgess v. Jarvis and Others. C.A.) .. : ; 


nforcement notice; validity; date on which notice to take effect not 
specified ; no appeal against notice to justices; subsequent summons 
for contravention of notice; right to question validity of notice; 
Town and Country Planning Act 1947 (10 and 11 Geo. 6, c. 51), 
s. 23 (4).—An enforcement notice under s. 23 of the Town and 
Country Planning Act, 1947, was served by the respondent on 
behalf of the local planning authority, on the appellant, requiring 
him to remove materials from land occupied by him and to dis- 
continue the use of land “ within fifty-six days after the service of 
this notice. Dated this 27th day of June, 1951,” and a footnote was 
appended “not less than twenty-eight days.”” An information 
under s. 24 (3) of the Act for disregarding the notice was preferred 
against the appellant who was convicted and fined by a court of 
summary jurisdiction. The appellant appealed to quarter sessions 
against the conviction, and he there desired to raise the point that 
the notice did not comply with the Act and was bad, but quarter 
sessions were of opinion that, as he had not appealed against the 
notice to a court of summary jurisdiction under s. 23 (4) of the Act, 
they had no jurisdiction to inquire into the validity of the notice, 
and, holding that they were bound by the decision in Perrins v. 
Perrins (1951) (115 J.P. 346) they dismissed the appeal:—Held, 
(i) that the notice was invalid, for s. 23 (3) required that such a notice 
should specify both the date on which it was to take effect (which 
the notice in question did not) and also the period within which 
the work was to be done as from the date on which the notice took 
effect. Burgess v. Jarvis (1952) (116 J.P. 161), followed. (ii) The 
notice being invalid, the occupier was not precluded from relying 
on its invalidity as a defence to proceedings under s. 24 (3), since 
s. 23 (4) provided for an appeal to a court of summary jurisdiction on 
the grounds specified in paras. (a) and (6) thereof only against a 
notice which was valid. Perrins v. Perrins (1951) = J.P. _— 
distinguished. (Mead v. Plumtree. Q.B.D.)... . 


nforcement notice; “ works on land”; contravention of previous 
planning control; work done after town planning resolution; no 
permission under Town Planning (General Interim Development) 
Order, 1933; Town and Country Planning Act, 1947 (10 and 11 
Geo. 6, c. 51), 8. 75 (9).—The occupier of a piece of land erected 
thereon a model village consisting of buildings from two to four feet 
high and other features, including a model railway. Part of the 
village was completed before September 24, 1929, on which date the 
local authority passed a resolution to prepare a town planning scheme 
under the Town and Country Planning Act, 1925, and as to that 
part no question arose.. The occupier continued the construction 
of the village after that date, without applying for permission under 
the Town Planning (General Interim Development) Order, 1922, 
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which was then in foree. On April 1, 1933, the Town and Country 
Planning (General Interim Development) Order, 1933, made under 
s. 10 (1) of the Town and Country Planning Act, 1932, came into 
force, and after that date additional work was done without applying 
for permission under the order of 1933. The Town and Country 
Planning Act, 1947, which repealed earlier legislation, empowered 
the planning authority to grant permission for the retention on land 
of any buildings or works previously constructed or carried out 
thereon, but no application for permission was made. Section 23 of 
the Town and Country Planning Act, 1947, authorizes the service 
of enforcement notices when development of land has been carried 
out after July 1, 1948, without permission. By s. 75 (1) the procedure 
is extended to cases where works on land existing at that date were 
carried out, or use of land at that date was begun, in contravention 
of previous planning control. By s. 75 (9) works are deemed to have 
been carried out or use begun in contravention of previous planning 
control: “ (a) where at the material time the land was subject to a 
resolution to prepare a planning scheme, if carried out or begun 
otherwise than in accordance with permission granted in that behalf 
by or under the interim development order; (b) where at the material 
time the land was subject to a planning scheme, if carried out or 
begun otherwise than in conformity with the provisions of the 
scheme or of permission granted thereunder...’ The local planning 
authority served an enforcement notice under s. 23 and s. 75 (9) of 
the Act, requiring the occupier to demolish or remove building, 
engineering and other operations on the land erected after September 
24, 1929:—Held, the works in question were carried out in contraven- 
tion of previous planning control, and, accordingly, the enforcement 
notice was good. Decision of Divisional Court (1951) (115 J.P. 
587) affirmed. (Buckinghamshire County Council v. Callingham 
and Another. C.A.) oat sad ove eo men wae ba 


7. Purchase notice; confirmation; service of notice on borough council; 


Minister’s notice of proposed action to confirm purchase notice 
without modification; no hearing before person appointed by 
Minister; informal meeting between Minister, planning authority, 
and borough council; substitution of planning authority for borough 
council as acquiring authority in purported confirmation of purchase 
notice; Town and Country Planning Act, 1947 (10 and 11 Geo. 
ce. 51), s. 19 (3) (5).—A county council, as local planning authority, 
having refused an application under the Town and Country Planning 
Act, 1947, for permission to develop a piece of land, the landowner, 
on November 30, 1950, served a purchase notice under s. 19 (1) 
of the Act on the council of the borough in which the land was 
situated, requiring them to purchase the land. On December 11, 
1950, the borough council, pursuant to s. 19 (2), sent a copy of the 
purchase notice to the Minister, and on March 13, 1951, the Minister, 
under s. 19 (5), gave notice to the parties of his proposed action to 
confirm the purchase notice without modification. The planning 
authority desired to purchase the land for the erection of a school, 
but they had failed to reach any agreement with the borough council. 
On May 16, 1951, an informal meeting was held at which the views of 
both parties were presented to one of the Minister’s officers, but the 
landowner was given no notice of this meeting and there was no 
hearing before a person appointed by the Minister within the meaning 
of s. 19 (5). *° The Minister issued his confirmation of the purchase 
notice on May 21, 1951, but modified it by substituting the planning 
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authority as the acquiring authority in lieu of the borough council 
as named in the purchase notice :—Held, the purported confirmation 
of May 21, 1951, was ultra vires and void. On the true construction 
of s. 19 as a whole, confirmation of a purchase notice without qualifi- 
cation meant confirmation of the purchase notice in whole and not 
in part, and, if the Minister intended to modify the purchase notice 
by substituting the planning authority for the local authority named 
in the purchase notice, this must be stated in his notice of proposed 
action under s. 19 (5). As the notice of proposed action of March 
13, 1951, to confirm without modification, implied that the borough 
council was to be the acquiring authority and as there had been no 
hearing under s. 19 (5), the Minister could not change his proposed 
action in his confirmation order. As the period of six months from 
the date of the purchase notice expired on May 30, 1951, under 
s. 19 (3), the purchase notice was deemed to be confirmed as from 
that date, and, accordingly, the borough council was authorized to 
acquire the land. (Ealing Borough Council v. Minister of Housing 
and Local Government and Others. Ch.D.) ‘ Bye: at 


Infinished buildings; ‘‘ works for the erection of a building ’’; com- 
pletion of clearance of site; erection of new building not begun; 
separate contracts for clearance and building; Town and Country 
Planning Act, 1947 (10 and 11 Geo. 6, c. 51), s. 78 (1).—In August, 
1937, the plaintiffs entered into a building agreement with P.E., under 


which, on the completion of agreed buildings on a certain site, the 
plaintiffs would become entitled to a lease of the premises for ninety 
years at an agreed rent. It was provided that the demolition of the 
existing buildings on the site must be started by mid-summer, 1938, 
and that the erection of the new buildings be completed by Christmas, 
1939. The time limits were, however, in fact extended beyond the 
date of these proceedings. By August, 1938, all consents to the 
building scheme under the London Building Act, 1930, the Restric- 
tion of Ribbon Development Act, 1935, and the Town and Country 
Planning (General Interim Development) Order, 1933, had been 
obtained. Plans for the new buildings were approved, and on 
June 9, 1939, the plaintiffs entered into a written contract with 
contractors for the demolition of the existing buildings, which was 
completed by August 2, 1939. At that time war with Germany 
was regarded as imminent and no contract for the new building 
was entered into, and during the war the building project remained 
in abeyance. Execution of the scheme was resumed in November, 
1948, when the plaintiffs gave notice to the London County Council 
of their intention to proceed. The council refused to sanction the 
development of the site, and the Central Land Board refused the 
plaintiffs’ claim to exemption from development charge. The plain- 
tiffs claimed that planning permission must be deemed to be granted 
to them by virtue of the Town and Country Planning Act, 1947, 
s. 78 (1):—Held, where a contract had been entered into for both 
the demolition of existing buildings and the erection of new ones, 
that might be sufficient to constitute “* works for the erection . . . of a 
building ” within s. 78 (1) although only the demolition work had 
been carried out, but where, as in the present case, the demolition 
contract stood alone, the work of demolition had been finished, and no 
contract for the erection of a new building had been entered into 
before the appointed day, no “ works for the erection of a building ” 
had been “ begun but not completed” before that day. Interim 
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development; conditional permission; limitation of time for com- 
mencement and completion of work; no reason given for imposing 
condition; validity of condition; Town and Country Planning Act, 
1932 (22 and 23 Geo. 5, c. 48), s. 10 (3).—The permission granted to 
the plaintiffs under the interim development order was dated August 
9, 1938, and was subject to a number of conditions of which the first 
was that work should be commenced within six months and com- 
pleted within eighteen months of August 1, 1938, “ failing which 
the consent shall become null and void ”:—Held, the condition 
relating to time was a condition within the contemplation of the 
Town and Country Planning Act, 1932, s. 10 (3), and, therefore, was 
not ultra vires; it was not necessary under that subsection that the 
council should state their reasons for imposing conditions in granting 
the permission sought; and, therefore, even if the plaintiffs had 
begun the erection of a building before the appointed day (July 1, 
1948), within s. 78 (1) of the Act of 1947, the works could not imme- 
diately before that day ‘“ have been completed . . . in accordance with 
permission granted within the subsection. (Re 42-48 Paddington 
Street and 62-72 Chiltern Street, St. Marylebone. Marks & g osanen 
Ltd. v. London County Council and Another. Ch.D.) bad 


9. Unfinished buildings; ‘‘ works for the erection of a building”; com- 
pletion of clearance of site; erection of new building not begun; 
interim development; conditional permission; limitation of time 
for commencement and completion of work; no reason given for 
imposing condition; validity of condition; Town and Country 
Planning Act, 1932 (22 and 23 Geo. 5, c. 48), s. 10 (3); Town and 
Country Planning Act, 1947 (10 and 11 Geo. 6, c. 51), 8. 78 (1).— 
In August, 1937, the plaintiffs entered into a building agreement 
with the P. estate which involved the plaintiffs in taking down a 
number of existing buildings and erecting a large edifice which was 
to be used for offices. The demolition of the existing buildings on 
the site had to be begun by mid-summer, 1938, and the erection of 
the new buildings completed by Christmas, 1939. These time limits 
were later extended. By August, 1948, all consents to the building 
scheme under the London Building Act, 1930, the Restriction of 
Ribbon Development Act, 1935, and the Town and Country Planning 
(General Interim Development) Order, 1933, had been obtained. 
The permission granted to the plaintiffs under the interim develop- 
ment order was dated August 9, 1938, and was subject to a number 
of conditions of which the first was that the work should be com- 
menced within six months and completed within eighteen months of 
August 1, 1938, “‘ failing which the consent shall bceome null and 
void’, Plans for the new buildings were approved, and on June 9, 
1939, the plaintiffs entered into a written contract with contractors 
for the demolition of the existing buildings, and the clearing and 
preparing of the site, including the basement of the existing buildings 
which was to be incorporated in the new structure to be erected. This 
work was completed by August 2, 1939. At that time war with 
Germany was regarded as imminent and no contract for the erection 
of the new buildings was entered into, and during the war the building 
project remained in abeyance. Execution of the scheme was resumed 
in November, 1948, when the plaintiffs gave notice to the London 
County Council of their intention to proceed, but the council refused 
to sanction the development of the site, and the Central Land Board 
refused the plaintiffs’ claim to exemption from development charge. 
The plaintiffs claimed that planning permission must be deemed to 
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be granted to them by virtue of the Town and Country Planning 
Act, 1947, s. 78 (1):—Held (i) (Str Raymonp EversHED, M.R., 
dissentiente): in approaching the construction of the phrase “ works 
for the erection or alteration of a building ”’ in s. 78 (1) it was legiti- 
mate to bear in mind that the manifest object of the subsection was 
to accord some measure of protection to a building-owner who, on 
the faith of planning permission given under the law as it stood before 
the commencement of the Act of 1947, had incurred expenditure 
and done work with a view to the carrying out of a building project 
covered by such permission. It was, therefore, of relatively little 
importance whether the actual work in question was work of demoli- 
tion or of construction, provided it was clear that the work genuinely 
formed part of the operations necessary to carry out a building 
project which would have been permitted under the old law. There- 
fore, in commencing and carrying out through their contractors the 
demolition of the existing buildings, the plaintiffs had begun works 
for the erection of a building within the meaning of the subsection, 
and planning permission must be deemed to have been granted. 
(ii) the condition relating to time was not expressly or by necessary 
implication outside the purview of the Town and Country Planning 
Act, 1932, s. 10 (3), and, therefore, was not ultra vires, but the London 
County Council (the specified authority within s. 10 (3)) was bound 
by that subsection on its true construction to give reasons for the 
council’s decision to grant permission subject to conditions; such 
reasons not having been given, the council must be deemed to have 


granted permission unconditionally; and, accordingly, the plaintiff's 
works could, immediately before the appointed day (July 1, 1948), 

have been completed ...in accordance with permission granted 
by or under an interim development order ”’ within s. 78 (1) of the 
Act of 1947; Decision of Harman, J., ante p. 9; reversed. (Re 42-48, 
Paddington Street and 62-72 Chiltern Street, St. Marylebone. 
Marks & Spencer, Ltd. vr. London County Council and Another. C.A.) 


V 


VAGRANCY. 
Suspected person; frequenting a ‘‘ place of public resort” with intent 


WA’ 


to commit felony ; Tattersall’s enclosure on racecourse ; public 
admitted on payment; right of occupiers to refuse admission; 
Vagrancy Act, 1824 (4 Geo. 4, c. 83), s. 4.—The appellants were 
convicted of being suspected persons, having frequented a place of 
public resort, namely Tattersall’s enclosure on a racecourse during a 
race meeting, with intent to steal. The public were admitted to the 
enclosure on payment, the occupiers having the right to refuse 
admission and on reasonable grounds to require anyone to leave:— 
Held, that the enclosure was a * place of public resort ” within the 
meaning of s. 4 of the Vagrancy Act, 1824, and the convictions were 
right. (Glynn and Another v. Simmonds. Q.B.D.) ... ase 


WwW 
TER. 


Supply; non-domestic purposes; washing motor cars: charge levied on 


registered owners of all cars in supply area; burden on owner to 
show that no water supplied by undertakers used in respect of his 
ear; Leeds Corporation (Consolidation) Act, 1905 (5 Edw. 7, c. i), 
s. 24.-Under s. 7 of the Leeds Corporation (Consolidation) Act, 1905, 
with which, by s. 5, were incorporated the Waterworks Clauses Act, 
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1847 (with certain immaterial exceptions), and the Waterworks 
Clauses Act, 1863, the corporation were the water undertakers for 
the city and county of Leeds. Section 21 of the Act of 1905 provided: 
“In addition to the purposes set out in s. 12 of the Waterworks 
Clauses Act, 1863, a supply of water for domestic purposes shall not 
include a supply of water for washing any carriages.”” By s. 24: 
*“* The corporation may supply water for other than domestic purposes 
on such terms and conditions as the corporation think fit . . . and may 
if they think fit enter into agreements with respect to any such 
supply to any person and the moneys payable for the supply of water 
under this section shall be recoverable in the same manner as water 
rates." Two resolutions of the corporation, passed in 1926 and 1935 
respectively, provided that the water charges for motor cars and 
tri-cars were to be 3s. for any quarter for which an excise licence was 
in force in respect ofa car. This charge was levied by the corporation 
(in addition to the water rate, if any, payable for the ordinary water 
supply for domestic purposes) on every person registered in Leeds as 
the owner of a car in respect of which an excise licence was in force, 
and each quarter a demand note was sent to each registered owner 
demanding payment of the charge in respect of each car registered 
in his name, even if he had neither asked for, nor received, a supply 
of water for non-domestic purposes. Unless the registered owner 
satisfied the corporation (a) that no water supplied by them would 
be used in connexion with any motor vehicle registered in his name, 
or (6) that the only water supplied by them which would be used in 
connexion with his car was supplied by meter, and, therefore, 
separately paid for, he was liable for the charge wherever the car 
was kept or washed. In an action to determine the validity of the 
procedure adopted by the corporation in levying this charge:— 
Held, the corporation had not exceeded their eceniied — 
(Attorney-General v. Leeds Corporation. Ch.D.) ... 34 
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